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April 24, 2013
To the Senate Judiciary Committee,
The New York City Bar Association (the “City Bar”) and its Committee on Immigration
and Nationality Law (the “Committee”) applaud the April 16 introduction of the Senate draft
immigration reform bill entitled “Border Security, Economic Opportunity, and Immigration
Modernization Act” (S. 744). The City Bar and the Committee have a longstanding commitment
to support fair and humane immigration policies and to advancing human rights in the United
States and abroad. In particular, we have actively advocated for due process in immigration
courts, including the right to representation for detained immigrants.1
As an initial matter, we believe that this bill is a strong and serious step forward. We are
pleased that the bill contemplates the right to free counsel for certain particularly vulnerable
groups. However, for the reasons set forth below, we urge the Senate to adopt provisions to
provide free counsel to all indigent individuals in deportation proceedings, as well as certain
other narrow circumstances as outlined below.
The City Bar Supports this Bill Because The Right to Counsel Advances American Due
Process Values
S. 744 aligns with fundamental American fairness and due process values that provide
representation for indigents when liberty and livelihood are at stake.2 It is an “obvious truth,” as
the Supreme Court stated 50 years ago, that “any person haled into court, who is too poor to hire
a lawyer, cannot be assured a fair trial unless counsel is provided for him.”3 According to a
recent poll, 76 percent of Americans, including 87 percent of Democrats and 67 percent of
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Republicans, support ensuring that “immigrants can have legal representation if they face
deportation.” 4
The right to counsel at government expense should be guaranteed for any indigent noncitizen facing deportation (also known as “removal”), especially if he or she is jailed in detention
during the proceedings. Deportation, although technically “civil,” involves much higher stakes
than the typical civil proceeding—banishment from family, friends, livelihood, and property, or
“all that makes life worth living,” as the Supreme Court said.5 For these reasons, the right to
counsel in criminal cases already includes immigration advice, since deportation can be “the
most important part” of a criminal conviction to an immigrant.6
Indeed, deportation may send long-time immigrants to a “homeland” to which they have
no ties and where they may be persecuted.7 Deportation can also significantly impact other lives
in America. Immigrants who own businesses—and seventeen percent of small businesses are
immigrant owned8— may have to close the business, liquidate assets, and fire workers, resulting
in significant economic loss. Families are abandoned, more than economically. In 2011, 5,000
children of deported U.S. parents were in foster care, causing untold human and social cost.9
When the stakes are this high, it has become common to provide appointed counsel, whether in
civil or criminal proceedings. The vast majority of states provide appointed counsel in
proceedings to terminate parental rights and in abuse or neglect proceedings.10
Moreover, immigration law is incredibly difficult to understand without a lawyer. As
Justice Alito stated, “[N]othing is ever simple with immigration law.”11 The Immigration and
Nationality Act has sixteen categories for grounds of removal alone, all with parts, subparts,
exceptions, and waivers, each with multiple elements.12 Qualifying for relief is even more
complex. Without a lawyer, individuals (who also face language and cultural barriers), are
unlikely to even know what facts will help them make their case, let alone argue it in court based
on complex statutory analysis.13
On top of all this, detention during immigration proceedings exacerbates the stakes and
the need for counsel. Detention — being locked up in jail — impinges personal liberties in a
manner akin to criminal proceedings.14 For this reason, the federal government already appoints
counsel to everyone else it detains, whether criminally, civilly, or militarily, including convicted
sex offenders facing civil commitment, and suspected terrorists facing military detention.15 The
Supreme Court has required appointed counsel for civil juvenile detention and civil psychiatric
commitment.16
An immigration detainee may be held in a detention facility for 2 to 4 weeks before
seeing an immigration judge for the first time.17 Detainees thus face a Catch-22: they typically
cannot escape detention by winning a bond hearing without the assistance of counsel, and they
typically cannot find counsel, given the limited access to communication and information, until
they escape detention. If a detainee decides to seek relief, he or she may be held for months at a
time before receiving an adjudication of his or her immigration status.18 Transfer to rural
detention facilities compounds the problem of inadequate access, making it nearly impossible to
collect and present favorable evidence at a deportation hearing.19
For these reasons, a New York study led by the Honorable Robert Katzmann, a Second
Circuit Court of Appeals Judge, found that a stunning 97 percent of non-represented detainees
lost their deportation cases, while 74 percent of non-detained, represented non-citizens ultimately
succeeded.20 As immigration judge Paul Grussendorf testified, “It is un-American to detain
someone, send them to a remote facility where they have no contact with family, place them in
legal proceedings where they are often unable to comprehend, and not to provide counsel for
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them.” 21 Congress should, at the very least, provide appointed counsel to detained immigrants
in removal proceedings.
Lastly, there is no citizenship test for counsel in America. When the U.S. or its states
provide counsel, we provide it to citizens and non-citizens alike — whether in criminal, civil, or
military proceedings. Put another way, the familiar words “You have the right to an attorney. If
you cannot afford an attorney, one will be provided for you” do not include “only if you are a
citizen.” We provide appointed counsel because procedural safeguards reflect American values
of fairness and due process, regardless of the defendant’s identity.
The City Bar Supports this Bill Because Providing a Right to Counsel Reduces
Government Costs
In addition to creating a system more in step with American values, providing counsel to
indigent non-citizens saves the government money by 1) preventing unnecessary court
proceedings, 2) reducing the amount of time non-citizens spend in detention, and 3) relieving the
burden of government support to disrupted families.
First, having parties represented by counsel increases efficiency by preventing
unnecessary court proceedings and continuances. For example, existing Legal Orientation
Programs (“LOPs”) for detainees, in which advice is provided without full representation, has
shortened case processing times for detainees by 13 days on average.22 Applicants learn to better
articulate what relief they are entitled to and move through the system more quickly,23 while
judges are relieved of the time and burden required to guide uncounseled respondents.24
Although we applaud the bill’s expansion of this program into the formal establishment of a
Legal Access Program (see Section 3503), full representation would likely increase efficiency
even further. Having lawyers on both sides reduces the length of overall proceedings by
allowing negotiations to take place outside of court and reducing the need to grant expensive
continuances to provide respondents time to find counsel25 or complete an application.26 Two
competent, opposing lawyers also better educate the court with the best information available,
building a more complete and accurate record and preserving issues for review.27 Furthermore,
counsel, as officers of the court and subject to the professional rules of conduct, can help prevent
fraud committed upon non-citizens by unscrupulous notaries peddling dubious legal advice at
high cost.28
Second, these increased efficiencies lead to reduced costs of detention. With counsel,
non-citizens eligible for bond are more likely to gain release and, rather than sitting in taxsupported detention, continue working and supporting their families while awaiting a hearing.29
Non-citizens represented by counsel are also more likely to appear for their appointed court
dates.30 Others with no hope of relief can be counseled to accept removal rather than stay in
detention, reducing the need for expensive court proceedings.31
Third, reduced detention and deportation of those with valid claims to lawful status saves
significant human and social costs resulting from family disruption. Without counsel, noncitizens are much more likely to be removed, even if entitled to relief because of family ties or
humanitarian protection.32 Such non-citizens often leave behind U.S. citizen children to grow up
in foster care at government expense—an expensive and heartbreaking result.33
We recommend the creation of an independent immigration defender’s office, modeled
on the federal public defender office, with direct granting authority that would provide the
Executive Office for Immigration Review with an independent stream of income.34
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Independence and direct granting authority would allow money to go directly into the program,
thereby providing a more efficient use of federal money.
The City Bar Supports the Right to Counsel Under Section 3502
We applaud the work of the bipartisan committee that drafted S. 744, particularly
Sections 3502 and 3503, in expanding access to legal advice for non-citizens facing immigration
proceedings. These provisions both advance American ideals of justice and represent practical,
cost-effective policy. We also support the bill’s authorization of funding for “LOPs” from the
Comprehensive Immigration Reform Trust Fund and its mandate that LOPs be made available to
all immigration detainees within five days of arrival into custody. The expansion of LOPs is a
welcome first step in creating a fairer and more efficient immigration system.
However, LOPs are not a substitute for full legal representation. Counsel is required to
make the immigration system more efficient and fair. The Committee therefore urges the Senate
to provide appointed counsel to all indigent non-citizens in removal proceedings (including
expedited removal). Such non-citizens must at a minimum include indigent Lawful Permanent
Residents (“LPRs”), those who have been determined to be children (whether unaccompanied or
not), persons with serious mental disabilities (as already contemplated by Sec. 3502), and
individuals seeking relief under humanitarian provisions such as asylum, the Trafficking Victims
Protection Reauthorization Act (“TVPRA”) or the Violence Against Women Act (“VAWA”).
These objective standards better correspond to American values, are cost-effective and
simple to apply (unlike open-ended language for the “particularly vulnerable”), and provide
predictable guideposts for budgetary planning. Indeed, we anticipate that a determination of
“vulnerability” will be onerous to evaluate, and that an “ad hoc review” will take unnecessary
time and resources and potentially clog the courts with litigation.”35 Accordingly, LOPs should
screen more broadly for these objective standards and recommend all such individuals for
appointed counsel. At the very least, LOPs should have the discretion to recommend those
indigent individuals for appointed counsel who have a prima facie meritorious case, a
particularly complicated matter, or otherwise present special circumstances.
Expedited Removal. We urge appointment of counsel for individuals in expedited
removal hearings. A growing number of United States citizens are being erroneously subjected
to expedited removal, and there is no readily accessible mechanism to correct the error.36 The
consequences of a wrongful expedited removal are dire — citizens and non-citizens who are
erroneously removed face a minimum of a five year bar to reentry after removal,37 and if the
government alleges misrepresentation or fraud as the basis of the expedited removal, removed
individuals face a lifetime bar to entry.38 Therefore, we believe that it is imperative that these
individuals are afforded counsel, so as to ensure that they receive a “fair and efficient
adjudication,” just like the vulnerable classes of individuals afforded the same in Section
3502(c).
Lawful Permanent Residents. All indigent LPRs should have a right to counsel,
because they have a deep stake in American society that the government has recognized by
granting them LPR status. That stake entitles an LPR to stronger due process protections,
including a right to counsel if the individual is indigent and facing removal or detention.39
Granting LPRs such a right is not only cost-effective, as described above, but critical to the due
process values at the heart of American ideals of justice.
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Children. We urge that counsel be provided for those who have been determined to be
children during the initiation of removal proceedings (i.e., non-citizens under the age of 21),
because they are particularly vulnerable, even if they are not unaccompanied.40 Children are
provided court-appointed advocates in other judicial proceedings related to their well-being and
liberty interests such as child welfare41 and juvenile delinquency42 matters. Children are in
particular need of appointed counsel in the immigration context given their more limited
knowledge of the law and avenues for relief, lack of ability to contact and hire counsel for
themselves, and greater potential for being victims of trafficking and other forms of abuse and
neglect or abandonment.43 In New York City, children’s cases now represent 9-12 percent of the
Immigration Court’s docket, with many of these children being identified for immigration relief
but unrepresented.44
Serious Mental Disabilities. Section 3502 appropriately includes the right to appointed
counsel for non-citizens with “serious mental disabilities.” Procedures for implementing this new
policy were recently outlined by the Department of Justice and the Department of Homeland
Security.45 The City Bar supports appointed counsel for this group of particularly vulnerable
persons.
Humanitarian Claims. Finally, claimants under humanitarian provisions, such as
asylum, trafficking and relief under the Violence Against Women Act, should be given a right to
counsel. These individuals are often traumatized and need legal assistance to help articulate their
claims and achieve safety and protection.
We are encouraged by the provision in Section 3407 allowing applicants for refugee
status to be represented at a refugee interview, albeit at no expense to the Government. We
recommend that the phrase “at no expense to the Government” be deleted from this section, as it
has proven problematic in other parts of the INA and is being removed by this bill as a result.
We further applaud the change to asylum law proposed in Section 3404 of the bill, which
authorizes USCIS Asylum Division officers to conduct non-adversarial interviews of asylumseekers identified at or near a U.S. border after such individuals have successfully passed a
“credible fear” screening interview. Currently, individuals passing credible fear interviews move
on to full adversarial hearings in the immigration courts.
We urge, however, that asylum seekers be appointed counsel prior to their credible fear
determinations, or at least be provided an LOP presentation, so that they fully understand the
international protections provided by the United States and can best prepare their claims.
Asylees face particular hardships, including extremely dangerous conditions in the home country
from which they have fled, and an erroneous adverse credible fear determination may put them
back in danger, potentially of bodily harm.46 Additionally, pending a credible fear
determination, individuals seeking asylum are subject to mandatory detention, which can be
psychologically damaging for an already fragile population.47 Passing a credible fear interview
within days of fleeing one’s home country and while in detention can be extremely difficult and
trying for an asylum seeker. Consequently, detention should not be mandatory for these
individuals, and counsel should be appointed to help them seek release on bond. Therefore, we
believe that Section 3404 should also include a provision securing the right to counsel for asylum
seekers prior to the credible fear determination.
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Conclusion
The Committee urges the Senate to provide appointed counsel to all indigent non-citizens
in removal proceedings, including expedited removal. Such non-citizens should at a minimum
include Lawful Permanent Residents (“LPRs”), children (whether unaccompanied or not),
individuals with “serious mental disabilities” and individuals seeking relief under humanitarian
provisions.
Thank you for considering these comments and for producing a draft bill that takes such a
positive step towards achieving desperately needed immigration reform in this country.
Respectfully submitted,

Professor Lenni B. Benson
Chair
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