COMMENTARY ON
THE 2010 MODEL FORM OF
ALTERATION AGREEMENT
FOR RESIDENTIAL COOPERATIVES

INTRODUCTION

In 2000, the Committee on Cooperative and Condominium Law of the New York City Bar prepared a Model Form of Alteration Agreement.  Since that time, perhaps no issue in cooperative living has been as controversial, resulting in animosity between neighbors, additional costs on all sides, and too often, litigation.  The new Model Form seeks to clarify certain issues, and set forth a model procedure to protect the Cooperative Corporation, and the shareholder undertaking the alteration and his/her neighbors as well. 

In summary, the procedure is as follows:

1. The shareholder must have his/her architect or engineer draw up plans.  The shareholder must submit them to the Corporation together with the Alteration Agreement, a check to management as a processing fee, and two checks to the Corporation: one to pay the professional fees it will incur, and one as a deposit against damage, etc., which may take place during the alterations.  

2. The Corporation's professional will then review the plans submitted.  If the alterations are approved, and the Board of the Corporation then consents to the planned alteration, a written consent will be sent to the shareholder.  Note: if either the Corporation's professional or the Board requires changes, the plans will have to be changed and resubmitted.

3. Once the consent is received, but before commencement of the work, all pre-conditions to commencing the work (set forth in Paragraphs 3 and 4 of the Model Form) must be completed by the shareholder, such as obtaining consent of the Building Department, obtaining insurance, etc.

4. The work must be undertaken in compliance with the Corporation's rules and the Model Form.

5. When the work is completed, the shareholder's architect or engineer must certify that the work is completed and in compliance with the plans previously approved, and must submit "as built" plans.  The Corporation's professional will review the foregoing. 

CUSTOMIZATION OF THE MODEL FORM

Certain issues in the Model Form must be customized based upon the particular policies of the Corporation (and conditions of the building). The form itself is generally more favorable on most issues to the Corporation, in line with the basic purpose of the alteration agreements and industry practice, but each Corporation has its own philosophy, customs and rules.  The Model Form attempts to allocate risks and costs incident to the work to the shareholder making the alteration, so as to avoid their being borne by the Corporation.  Whereas customization of the Model Form is suggested, the basic protections should not be alleviated without careful consideration and counsel.

All blanks in the Model Form should be filled in.  In certain places, the party whose name should be in the blank has been identified in italics.  Those should be removed when the party's name is placed in the blank.  Most of these are located on the first page. 

However, careful attention should be paid to Paragraphs 6(b) and (d), where blanks are left for issues which are specific to each Corporation (such as the time to commence work each morning).

It should be noted that the Second Department (Queens, Kings, Richmond, Westchester, Dutchess, Orange, Rockland, Putnam, Suffolk and Nassau Counties), in Hadzihasanovic v. 155 E. 72nd St. Corp. (2010 NY Slip Op 00809), has held that indemnification provisions in leases and alteration agreements protecting the cooperative corporation (i.e. lessor) must limit the indemnification to lessee’s acts or omissions, must not require indemnification for lessor’s own negligence, and must limit the indemnification to insurance proceeds.  It is highly recommended that the case and Paragraph 9 of the Model be reviewed before using the Model in those referenced counties.

IMPORTANT
There remain a few issues which should be determined by each Corporation prior to using the Model Form.  They are as follows:

Insurance:  The Model calls for a certain amount of insurance by the shareholder (see Paragraph 5(a), and the contractor (Exhibit "C").  Each Corporation should review these provisions to determine whether these amounts are appropriate based on various factors (including the size of the job).

Work Rules:  Many Corporations have their own Work Rules, and if so, the best practice would be to attach these to the Alteration Agreement as a part of Exhibit "D."  If there exists no work rules, the Corporation should develop work rules (after consultation with its management). 

Deposits:  The amount of the deposits in Paragraph should be determined by each Corporation, and be based upon each alteration.  Some cooperatives set a standard for such deposits, such as 1% of the projected cost of the alteration (with a minimum of $5,000), while others require a flat fee.  It is strongly recommended that each Corporation determine its policy based upon discussions with its management and counsel.  


