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Of Note

THE DRAKE UNIVERSITY SCHOOL OF LAW IN DE MOINES, IOWA, BEAT
out a field of 138 law schools to win the final rounds of the 51st Annual
National Moot Court. The competition was sponsored by the Association’s
Young Lawyers Committee and the American College of Trial Lawyers.
The case involved issues arising under the federal wiretapping statute.

Drake team members included Theodore C. Simms, IlI, William D.
Schultz, and Jeffery Link. Robert Cowan, Ann E. Johnson and Mark Junell
represented South Texas College of Law, the competition runner-up.

Drake and South Texas were two of 28 schools that competed in the
final rounds. The competition, which began in regional rounds in No-
vember, featured 198 teams from 138 law schools throughout the U.S.
Approximately 400 students participated in the overall competition.

“These competitions are a wonderful opportunity to bring together
law students to show their advocacy skills,” said Evan A. Davis, President
of the Association. “This year’s field of students proved to be exception-
ally outstanding. They argued an interesting case before a panel that in-
cluded five distinguished judges: Carol Bagley Amon of the U.S. District
Court, Eastern District of New York; Victoria A. Graffeo of the New York
State Court of Appeals; Howard A. Levine of the New York State Court of
Appeals; Pierre N. Leval of the U.S. Court of Appeals for the Second Cir-
cuit; and Victor Marrero of the U.S. District Court, Southern District of
New York.” The panel also included Earl Silbert, President of the Ameri-
can College of Trial Lawyers and Mr. Davis.

O

THE ASSOCIATION SUBMITTED SEVERAL AMICUS BRIEFS IN RECENT
months. In Saucier v. Katz, before the United States Supreme Court, the
Civil Rights Committee argued that the qualified immunity defense merges
with the merits of the case in excessive force suits against government
officials brought under 42 U.S.C. Section 1983 or Bivens v. Six Unknown
Named Agents (403 U.S. 388, 391-92 (1971)). According to the Committee,
once a jury decides that an officer used excessive force, it essentially has
made the determination that the officer’s actions were not “objectively
reasonable,” which is also the standard for determining qualified immu-
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OFNOTE

nity. Extending a qualified immunity defense to excessive force cases will
raise constitutional and practical problems which may be barriers to the
assertion of constitutional rights.

In another amicus brief before the Supreme Court, the Corrections
Committee addressed the exhaustion requirement of the federal Prison
Litigation Reform Act. The Committee argued, in Booth v. C.O. Churner,
that a prisoner should not have to exhaust his or her remedies to pursue
an action for damages in court when such remedies do not include provi-
sion of damages. The Committee said it is unfair to force a prisoner through
such a system, such as the New York correctional system administrative
process, with the attendant risks of pursuing a claim, when in the end the
prisoner cannot possibly receive the remedy sought and would be chan-
nelled into the courts in any event.

The Capital Punishment Committee submitted an amicus brief to the
New York Court of Appeals in People v. Harris, the first capital punishment
case to reach the state’s highest court on the merits since the death pen-
alty was reinstated in 1994. The brief urged the Court to apply strict scru-
tiny to substantive due process claims involving the death penalty, and
to find that the capital punishment statute violates the due process provi-
sions of the State’s constitution.

The New York Court of Appeals also received an amicus brief from the
Civil Rights Committee in Levin v. Yeshiva University. The case involved a
claim of discrimination on the basis of marital status under the New York
City Human Rights Law. The Committee argued that the City’s law should
be interpreted independently of federal and civil human rights laws, and
that it prohibits discrimination against unmarried couples.

In Symbol Technologies v. Lemelson Medical, Education & Research Foun-
dation, Ltd., before the United States Court of Appeals for the Federal
Circuit, the Patents Committee argued that the doctrine of laches may be
asserted to bar the enforceability of patent claims that were presented to
the Patent Office after an unreasonable and unexplained delay, and where
such enforcement would cause injury to a third party in the form of in-
fringement liability.

Copies of these briefs may be obtained from the Executive Director’s
office.

WINTER 2001 J VOL 56,NO.1
5



RECENT COMMITTEE REPORTS

Recent Committee Reports

Alternative Dispute Resolution
Comments on the Interim Draft Uniform Mediation Act

Letter to U.S. Justice Department on Federal ADR Council Report

Capital Punishment
Amicus Brief: People of the State of New York v. Darrel K. Harris

Civil Rights
Amicus Brief: Levin v. Yeshiva
Amicus Brief: Saucier v. Katz

Communications and Media Law
Comment letter to Administrative Office of the United States Courts Re-
garding Privacy and Public Access to Electronic Case Files

Condemnation & Tax Certiorari
Report S.1627: An Act to Amend Section 718 of the Real Property Tax Law
in Relation to When a Proceeding is Deemed Abandoned

Corrections
Amicus Brief: Booth v. C.O. Churner

Criminal Advocacy
The State of Truth: Judges Speak

Criminal Law
Letter to Governor Pataki re: Rockefeller Drug Laws

Domestic Violence Task Force/Immigration & Nationality Law
Letter to U.S. Representative Maloney in Support of Battered Women'’s
Protection Act of 1999 (H.R. 3083)

Energy
Restructuring New York’s Electric Power Industry: A Progress Report

Executive
Comment Letter to the Commission on Fiduciary Appointments

Amicus Brief: United States v. Hatter
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RECENT COMMITTEE REPORTS

Federal Courts
Letter to Judicial Conference of the United States re: Proposed Amend-
ments to the Federal Rules of Appellate Procedure and the Federal Rules of
Civil Procedure

Letter Hon. Lewis Kaplan re: Electronic Filing in the Southern District of
New York

Comment Letter to Administrative Office of the United States Courts Re-
garding Privacy and Public Access to Electronic Case Files

Futures Regulation

Letter to the Commodity Futures Trading Commission Regarding Proposed
Revisions to Rule 4-22—Distribution of Annual Reports by Commodity
Pool Operators

Immigration and Nationality Law
Comment Letter to the Director of the Policy Directives and Instructions
Branch of the INS re: No. 2004-99, Clarification of Parole Authority

International Environmental Law

Letter to Secretary of State Colin Powell Regarding Russia’s Plan to Abol-
ish the Russian State Committee for Environmental Protection and For-
estry Service

International Security Affairs
Letter to ABA Section of International Law & Practice re: Comprehensive
Test Ban Treaty

Judicial Administration, Council on
Report on the 2001-2002 State Judiciary Budget Request

Legal Issues Pertaining to Animals
Letter to New York City Council Speaker Peter Vallone Regarding Carriage
Horses

Card for Use by NYPD Regarding Mistreatment of Animals

Legal Problems of the Aging/Legal Issues Pertaining to Animals/Legal
Issues Affecting People with Disabilities

Letter to New York City Council Speaker Peter Vallone Regarding Legisla-
tion on New York City Pet Law

New York City Affairs
Letter to City Council re: Term Limits
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RECENT COMMITTEE REPORTS

Letter to New York City Council Speaker Peter Vallone Regarding Lawsuit
Challenging Four-to-One Public Campaign Financing Program

Non-Profit Organizations

Letter to Governor Pataki Urging Repeal of the Newly Enacted Provisions
of the EPTL Section 8-1.8(b-1) and Not-for-Profit Corporation Law Section
406(b-1)

Patents
Comment Paper on Hague Convention on Enforcement of Judgments

Amicus Brief: Symbol Technologies Inc. et al v. Lemelson Medical, Educa-
tion and Research Foundation

State & Local Taxation
Letter to New York State Department of Taxation & Finance re: Overlap-
ping Audit Guidelines

State Governance Reform
Proposal to Strengthen the Legislature

Trusts, Estates, and Surrogate’s Courts

Report on A.3523—An Act to Amend the Estates, Powers and Trusts Law
and the Surrogate’s Court Procedure Act in Relation to the Treatment of
Revocable Lifetime Trusts

Draft Legislation to Amend Section 2-1.15 of the Estates, Powers & Trusts
Law

Uniform State Laws
Report on Revised Article 9 of the Uniform Commercial Code

Letter to Counsel to the Governor James McGuire Regarding Electronic
Signature and Records Act, Federal Preemption and the Uniform Electronic
Transactions Act

Copies of any of the above reports are available to members by call-
ing (212) 382-6624, or by e-mail, at kbopp@abcny.org.
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Justice Ruth Bader Ginsburg
Distinguished Lecture on Women and the Law

A Conversation with
Justice Ruth Bader Ginsburg

The Inaugural Justice Ruth Bader Ginsburg Distinguished Lecture on
Women and the Law was delivered at the Association, November 15,
2000. Prior to the Lecture, Justice Ginsburg was interviewed by ABC
News Correspondent Lynn Sherr.

EVAN A. DAVIS: Justice Ginsburg, | want to note the presence here to-
night of four former Presidents of the Association: Bob Kaufman, Michael
Cooper, John Feerick and Barbara Paul Robinson. It’'s not often that we
have four former Presidents present, which shows what a stellar evening
we have tonight. | had the pleasure at 2:00 to welcome the audience for
the symposium and there | gave the overall welcoming speech for this
event. But now it is my particular pleasure to be able to welcome Justice
Ginsburg to our House tonight for the Inaugural Ruth Bader Ginsburg
Distinguished Lecture.

I think that Justice Ginsburg is a national treasure and both of the
sponsoring organizations feel that particularly because we also think of
her as one of our own treasures. Justice Ginsburg was a member of the
Executive Committee of this Association from 1974 to 1978 and in 1999
she delivered the Cardozo Lecture, our premiere lectureship here at this
Association. With respect to the NOW Legal Defense and Education Fund,
Justice Ginsburg was one of the founding Board of Director members of
that organization, and served on the Advisory Committee for its judicial
education project.

I want to read a letter that | received from someone who cannot be
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ACONVERSATIONWITHRUTHBADER GINSBURG

here tonight, who is a person who is also dear to all of us here at the
Association. “Dear Evan, | am thrilled that on November 15" the Bar Associa-
tion will be the site of the Justice Ruth Bader Ginsburg Distinguished Lecture on
Women and the Law, and that all afternoon an incredible galaxy of women and
non-women will gather to discuss profound issues relative to women, society and
the law. Sadly, the State of New York made other plans for me that day. The Court of
Appeals will be in session hearing cases in Albany. | greatly appreciate your
offer to convey my regrets and apologies to Justice Ginsburg, to your distinguished
inaugural lecturer, Dean Sullivan, and to all of the assembled guests. What a great
day. | am indeed sorry that | cannot be with you. Sincerely, Judith.” And Judith
is, of course, Judith S. Kaye, the Chief Judge of the State of New York.

So | suggest that we all welcome Justice Ginsburg up to the dais here
and | will introduce in a moment the person who will conduct the inter-
view with Justice Ginsburg, but as she comes up, | think we should all give
her a great round of applause.

Now it is my pleasure to introduce the person, Lynn Sherr, who is
going to interview Justice Ginsburg. She is a very appropriate choice, and
the assignment to do this interview is in itself a special honor. Lynn Sherr,
as we all know, is a key correspondent of ABC News and the “20/20” Pro-
gram. She’s a winner of the Peabody Award, a winner of the Emmy Award,
a winner of the Maggie Award from Planned Parenthood and a great
student of Susan B. Anthony. Lynn Sherr, would you please come up for
the interview.

LYNN SHERR: Evan, thank you. Thank you all. | am so delighted to be in
the only room in America with more lawyers than there are in Florida
right now. | am, in fact, honored to be with you, and I'd actually like to
start by saying that I'd rather think of this as a conversation than an
interview because | know that Justice Ginsburg is in friendly territory and
I think of it as an opportunity for me to talk to her about a few things
and to, with luck, draw a few things out of her that maybe you haven’t
heard before, or that you would like to hear right from her lips.

In any event, | am honored to be here with the woman whose ex-
traordinary legal mind and personal grit have utterly transformed our
lives. That is, the lives of all American women, and of course, by exten-
sion, all American men as well. Our time is short this evening and | do
want to get right to our guest, but | also want to make clear to the audi-
ence that there are some ground rules. Unfortunately, for those whose
hopes may be pegged to one or more cases pending before the Supreme
Court, | cannot speak with the Justice about issues which may come be-
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RUTHBADER GINSBURGDISTINGUISHED LECTURE

fore the court. And alas, given the state of the recount in Florida, that no
doubt pertains to the current Presidential indecision as well, so we can’t
talk about that either. But there is plenty that we can speak of. And while
I certainly don’t want to dwell on it, Justice Ginsburg, may | simply begin
by expressing our collective good wishes for your health, and ask how
you’re doing these days?

RUTH BADER GINSBURG: I'm doing just fine, Lynn, and | want to share
with all of you that just about a year ago at this time, when | had fin-
ished my surgery and was beginning on a prolonged course of chemo-
therapy and radiation, | met Lynn and she told me that she also had
colon cancer. Tonight when she greeted me she said, “It’s been three years
and I'm okay.”

LS: So perhaps | can be a role model for you in this one, as we all are for
each other in so very many ways. Justice Ginsburg, like most of us, for me,
the women’s movement was a very personal time. | came to New York
right out of college, just about the time you were teaching, and | went
around like all my pals, looking for a job in journalism and | was told by
every major newspaper in this city, and there were more in those days,
“We don’t hire girls.” Later | was told by the news magazines, as all women
were, “Oh yes, women can get a job on the clip desk, clipping out articles,
sticking them in their folders, so some guy could then write the article.”
There was all this discrimination that it never occurred to us to question.
It’s just the way things were, we thought. You seemed to have had other
ideas, and what | am taken by is the fact that so much of the work you
have done seems to have been inspired by what you went through in
your personal life. | wonder if you could go through a few of those things
for us.

RBG: We can start with my first job. Kathleen Sullivan’s collaborator can
confirm this. | didn’t really know the story until Gerry Gunther, who was
my teacher at Columbia Law School, wrote about it in the pages of the
Hawaii Law Review. He said that he had been in charge of getting clerkships
for Columbia Law School students and there was a particular Judge in the
Southern District who hired only Columbia clerks. The Judge was himself
a Columbia graduate and had designated Gerry Gunther his clerk-picker.
Gerry called the Judge and said, “I have selected Ruth Bader Ginsburg for
you.” The Judge responded, “Are you out of your mind? Not only is she a
woman, but she has a four-year old child and | sometimes work late and
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ACONVERSATIONWITHRUTHBADER GINSBURG

on Sundays...” Well, it worked this way. Gerry said, “If you don’t give her
a try | will never refer another Columbia clerk to you. But as insurance, if
you take her and she doesn’t work out, | have an agreement with a young
man in her class. He will take leave from his Wall Street firm and fill in for
Ruth.” That’s how | got my first job.

LS: So you had a back-up all lined up, just in case.

RBG: You can imagine how exhilarating it was for me when the women’s
movement came alive in the late 60s and it became possible to do some-
thing about all that. Before then, you were talking to the wind. When
you think of the truly great and brave ladies, Susan B. Anthony, Eliza-
beth Cady Stanton, those were women who didn’t have a wave to ride.
We did. We came at a time when society finally was willing to listen.

LS: But what was it? | suppose one could look back and say, “Oh that’s
easy. She was a lawyer. She knew she could change things with the law.”
When did it occur to you that what was happening to you personally was
something you could do something about professionally?

RBG: That realization came to me two ways. One was through my stu-
dents. | was then teaching at Rutgers Law School and the students there
wanted to have a course on women and the law. And the other way, | was
a volunteer lawyer for the American Civil Liberties Union in New Jersey.
New complaints came trickling into that office of a kind not seen before.
For instance, a woman is a teacher and she is pregnant and begins to
show. The school says it’s time for maternity leave, which was a euphe-
mism for, “You go. You will not get paid. If we want you back, we’ll call.”
Or the woman who says, “There’s a good health plan at my company but
they won’t let me sign up for it on a family basis because I'm a woman,
and my husband’s health plan isn’'t nearly as advantageous for our fam-
ily. Why can’t | be the person to get the health insurance?” Complaints
like that. These were newly voiced grievances. And then there was law out
there to press into service. There was the Equal Pay Act passed in 1963,
there was Title VII of the Civil Rights Act of 1964, and there was the Equal
Protection Clause of the Constitution. And as | said, for the first time in
history, we were speaking to courts prepared to listen.

LS: You said back in 1988, “The Supreme Court needed basic education
before it was equipped to turn away from the precedents in place...” and
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RUTHBADER GINSBURGDISTINGUISHED LECTURE

then you named certain decisions. Your strategy seems to have been to go
very slowly to give the Supreme Court that education. | assume this was a
conscious decision on your part and not something that just sort of worked
out that way; that you were doing little building blocks all the time.

RBG: We were starting from a different place, unlike the people who were
arguing in court against odious racial discrimination. Most of the men in
the courts at that time didn’t associate discrimination in its unpleasant
sense with the way women were treated. They thought of themselves as
good husbands and good fathers. They genuinely believed that women
had the best of all possible worlds. Women could work if they wanted to;
they could stay home if they wanted to. They could avoid jury duty if
they wanted to or serve on juries. The challenge was to educate the men
on the bench, to help them to realize there was something wrong with
that world. Justice Brennan eventually stated the essential point in a U. S.
Supreme Court opinion after the California Supreme Court had said the
same thing. There was something about that pedestal that resembled a
cage. We tried to get across that idea in a way that would not be offen-
sive. Wherever you are, whatever your audience is, you want to play to
that audience and not turn it against you. The way to do this was to
make the judges understand that, yes, even their own daughters could be
disadvantaged by the way things were. And to do that you had to start
with the basics.

LS: | have a friend who used to say, “The best feminists in the world were
men with daughters.” So you were always looking for things like that. |
guess that the question that keeps coming back to me is, “Do you think
someone who didn’t have these experiences could have done it as well as
you did?” Was it because you had lived through so many things person-
ally that you were able to make your case?

RBG: | don’t know that someone who hadn’t lived through it at that
time would have wanted to do it. There were all kinds of strains in the
beginning. There were people who said, as they did at the time of the
suffrage movement or in the post-Civil War era, there were more impor-
tant things to be done. The women should wait. They should wait until
racial injustice is eradicated. They should wait until there’s peace in the
world. Always, women should wait. These were the “your time has not yet
come” group of people. Now | got carried away in that response. What
was the question?
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13



ACONVERSATIONWITHRUTHBADER GINSBURG

LS: The issue was simply, could someone without the personal experience
have done it. You went through so much.

RBG: Yes, yes... | felt that | was speaking for the people in the cases we
brought. The turning-point case was Reed v. Reed. The plaintiff was a
woman who probably never heard the word “feminism.” She took care of
elderly people in her home. That’s how she made her living. She had a
child. He was a teenager. She and her husband were separated. She had
custody of that child when he was in his “tender years”—that was the
mother preference that then existed. But when the child was ready to be
prepared for a man’s world, the father (at least the father of a boy) often
got custody or enhanced visitation rights. It was a long story, but just to
tell you the tragic end, one day when the boy was in his father’s care, he
used his father’s rifle to commit suicide. Sally Reed wanted to be appointed
administrator of her son’s estate. Her husband, perhaps out of spite, also
applied to be administrator of an estate that had virtually nothing in it.
Idaho had a law that settled such questions. It said, as between persons
equally entitled to administer a decedent’s estate, males must be preferred
to females. That was an ideal case. But Sally Reed was in fact the kind of
plaintiff we came upon over and over again. Persons who said, “Some-
thing here is unjust.” And we had a system that could respond to com-
plaints like that. So | was able, with my lawyer’s skill, to speak for people
who were treated unfairly but hoped they could effect change because of
our system of justice.

LS: Talk a little bit more about some of the things you went though. |
know there’s the story about the Judge Learned Hand?

RBG: One of the greatest judges that ever sat, in the United States or in
the world. It was late 50’s days. Judge Learned Hand would not engage
women as law clerks and he didn’t try to be obscure about it. He said, in
effect, “I will not entertain the idea of having a woman as a law clerk.”
Well, he was a gentleman of a certain age. My Judge lived around the
block from Learned Hand and, if | finished work on time, | sat in the
back of the car while my Judge drove Judge Hand home. The great jurist
would sing, booming at the top of his voice, he’'d sing sea chanteys, or
Gilbert & Sullivan. He had a rather colorful vocabulary, including some
words that my mother never taught me. | said to him, “Judge Hand, you
say anything and everything that comes into your head in this car, and
yet you won’t consider me for your law clerk.” He responded, “Young
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RUTHBADER GINSBURGDISTINGUISHED LECTURE

lady, | am not looking at you.” And that was it. He would have felt un-
comfortable, he would have had to censor his speech dealing with a woman
in that relationship.

LS: Tough time. We all went through it. Let me take you up to 1981. You
were qualified. You’d been mentioned. How did you feel when Sandra
Day O’Connor was nominated for the Supreme Court?

RBG: | thought it was terrific for the country. There was no chance that |
was going to be nominated by President Reagan. But it was certainly time.
I remember being in my car, turning on the radio, hearing the news, and
thinking, “Isn’t this grand!” She has been to me very much like a big
sister. We divide on some important questions, but | know if there’s ever a
problem inside the court, or outside... Sandra was the first person to call
me in the hospital after my colorectal cancer surgery. She had breast can-
cer some years back so she was able to prepare me for what to expect. |
think we have an enormous affection and respect for each other, even
though on some very important issues we are going to be on opposite
sides.

LS: Give us a little sense, if you can, of what, if anything, goes on while
you’re sitting there listening to arguments about something that we would
consider a women’s issue or a sex discrimination issue. Do you shoot each
other glances? Is there that kind of ‘knowing’ look?

RBG: It happened in the VMI case, when | was reading the summary of
my opinion from the bench and | mentioned a case called “Mississippi
University for Women against Hogan.” When | mentioned that case name
I turned to Sandra, because she wrote that decision at the end of her first
year on the court in 1982. She wrote a five-four decision. By the time of
the VMI case some 15 or 16 years later, there was only one dissent, not
four. And that to me was a sign of the education that had gone on.
Another observation. The Supreme Court works by seniority. How did |
get to write that decision when | was then number 8, and Sandra was
number 3? That says something about the relationship we have.

LS: Is there, dare | say it, safety in numbers for women at the Supreme
Court? Is it better for you that there are two of you, do you think?

RBG: In the most literal of ways. When | became a member of the court,

WINTER 2001 J VOL 56,NO.1
15



ACONVERSATIONWITHRUTHBADER GINSBURG

they rushed a renovation in the robing room and it was to create a women'’s
bathroom equal in size to the men’s. Another rule that got swiftly changed
was that the public bathrooms opened for men when the building opened,
but the women’s bathroom on the floor where the courtroom is located
didn’t open until 9. When Dear Abby or Ann Landers told Sandra and
wrote to us that this was the case, we couldn’t believe it. Then we checked
and sure enough, it was.

LS: These are what we call basic changes. Talk to us a little bit about the
difference you think it makes to have women sitting on any bench, and
particularly on the Supreme Court.

RBG: Well, it says to the world, “We’re here not as one-at-a-time curiosi-
ties. We are here to stay, and in all our diversity.” | went through the
entire last term which was my, what, seventh year on the court, with no
one calling me Justice O’Connor. It took six years, but that, to me, was a
sign that we’ve really made it, that all know there are two women.

LS: Which reminds me. Would you tell the T-shirt story?

RBG: The National Association of Women Judges, with great foresight,
had a little celebration at the court when | took my seat. They presented
gifts to Sandra and to me, T-shirts made for the occasion. Hers reads, “I’'m
Sandra, not Ruth” and mine reports, “I’'m Ruth, not Sandra.”

LS: Which, of course, you did not have to wear tonight. Justice O’'Connor
has said, “l think the important fact about my appointment is not that |
will decide cases as a woman, but that | am a woman who will get to
decide cases.” You’ve heard the question a million times, I'll ask it to you
again. Do you think there’s a difference between the way a woman de-
cides a case versus a man?

RBG: Judge Jeanne Coyne, who was on the Supreme Court of Minnesota,
which | think was the first state Supreme Court to have a majority of
women, once said, “A wise old man and a wise old woman will reach the
same judgment.” | think that is true. But we also bring to the table our
life’'s experience, which is different. A very important difference: Are you
male? Are you female? Are you a girl from the golden west? Or are you a
kid who grew up in Brooklyn? All of those differences, | think, make the
Supreme Court bench, make all the benches in the country, ever so much
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better than they were when only one kind of person sat in the seat of
judgment.

LS: What kinds of things are you still hearing that reek of sex discrimina-
tion? What kinds of comments get made? What kinds of things still sur-
prise you in the year 2000 that you’re hearing having been through what
you’ve been through and helped change so much of this legislation?

RBG: One day not too long ago, a reporter noted an argument during
which 1 interrupted Justice O’Connor when she was asking a question.
That item was picked up in many papers with the headline, “Rude Ruth
Interrupts Justice O’Connor.” Asked to comment, | said, “Well, the guys
do it to each other all the time and no-one notices.” Quite true, but
looking at two women was more interesting. There were some amusing
follow ups. One woman, a specialist in language (how people talk), ex-
plained that the reason this kind of thing occurred is that Sandra was a
girl from a ranch in Arizona, very laid back, and Ruth was this fast-talk-
ing Jewish girl from Brooklyn, New York. People who know the two of us
will confirm that Sandra says about two words to my every one.

LS: You have mentioned in some of your writing, one of your efforts was
to get so-called humor out of the law books. The one that I love is the one
where you gquote the phrase, “Women, like land, is meant to be possessed.”
This was part of the law, right?

RBG: That familiar wisdom was in a law school casebook published around
1970.

LS: Right. Do some of these things still exist? Are they still there? What
are the words that still have to come out of the text, as far as you're
concerned? Or what’s the attitude that’s still missing? Or are we okay in
that area now?

RBG: There’s very little in the way of overt statement. It’s more subtle. It’s
underground. Often, it’s unconscious bias, which is more difficult to identify
and to combat. It’s a person interviewing someone for a job and some-
how the person who is hired tends to resemble the one doing the hiring.
That kind of unconscious bias. Now, some systems have rather strong
medicine for it. At the panel this afternoon, there was a reference—I think
by Judith Resnik—to the system of parity in France where party lists for
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local elections will include an equal number of women and men. That
idea was promoted strongly by the Minister of Justice, Elisabeth Guigou.
Her idea was that women, once they get elected a first time, are a shoe-in
after that because they do such a good job. But to get that first job is very
difficult and needs something as radical as equal numbers on the party
list to accomplish that result.

LS: Is that a matter for the law or is that a matter of policy?

RBG: Law expresses policy. What did the great Civil Rights legislation do
other than express the policy of the nation that it was time to get rid of
apartheid in America?

LS: What are the big issues that you see out there now for women? | feel
as if | want to say, “what’s left” in the broader sense.

RBG: In some ways it’s the most familiar issue and the largest one. It’s,
“Who will take the responsibility for bringing up the next generation?”
That, | think, is the hardest problem. There can be incentives and encour-
agement, but women will have achieved true equality when men share
with them the responsibility of bringing up the next generation.

LS: And speaking of the next generation, what is your sense of the young
women who are out there in many cases holding 50% and sometimes
more, of the jobs in certain areas? Do you think, “Well, how do we deal
with this, ‘I hate the word, “feminism,” stuff’?” How do we deal with the
young women who are saying, “I’'m not a feminist, but...” What do you
make of all that?

RBG: There was always that. It’s like anyone else who doesn’t understand.
You do your best to explain. In so many of these cases life’'s experiences
will be the teacher for young women who think there’s no problem any-
more, so they don’t have to do anything... My generation was so differ-
ently situated. We knew what the people who had gone before had done.
We knew how brave they were and we knew that we were standing on
their shoulders. |1 don’t think there’s the same sense of that anymore.
Many young women today might say, “Well, | never encountered dis-
crimination, so what is this all about?”

LS: Does that trouble you or do you think that’s the way it ought to be
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since they’ve grown up in a society that largely does not discriminate
against women?

RBG: Well, | wish that that’s the way it will be, but as | said, we’re not
there yet. It still takes persistence, in setting a good example, in gentle
persuasion. At least for the rest of my life that’s going to be necessary, and
the rest of my daughter’s life, perhaps not my granddaughters’.

LS: Do you think this country needs an equal rights amendment at this
point?

RBG: The word “needs” is not the one | would use. Much that the amend-
ment was designed to do has been accomplished in tangible results through
legislation. Still, it’s a tremendously important symbol. We were talking
this afternoon about other human rights documents, modern charters,
like Canada’s or South Africa’s. Margie Marshall mentioned that those
documents are not so different from our Bill of Rights or the Massachu-
setts Bill of Rights. It’s true that many of them express social and eco-
nomic rights, while we concentrate on civil and political rights. But there’s
another thing they all do, almost every one of them. They have a state-
ment that men and women are equal before the law. And to think that
the U.S. Constitution doesn’t make that basic statement, when almost
every post-Second World War constitution does, says something about
our society. U.S. children studying the Constitution in their civics class
won’t see that basic statement. Children elsewhere will. It is a basic state-
ment for the century just beginning. It is certainly a fundamental human
right that men and women should have the chance to pursue whatever is
their God-given talent, and not be held back simply because they’re male
or female. The Equal Rights Amendment is an expression of that idea,
and | think for that reason it belongs in the Constitution.

LS: Do you see any hope for its passage?

RBG: That depends on whether the young women care enough about it.
If they don’t, it won’t pass. And if they decide that the United States
should have this basic principle in its fundamental instrument of govern-
ment as so many nations have in their constitutions, they will work for
its passage.

LS: After you made the VMI ruling, Phyllis Schafly wrote, and | don’t
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have the exact quote, but | believe it was something like, “It expressed
Ruth Ginsburg’s radical feminist agenda” or something like that. Do you
consider yourself a radical feminist?

RBG: She said, “Every senator who voted for her confirmation shares in
the shame of this decision.” That’s exactly what she said.

LS: Does that trouble you when you read things like that?

RBG: Not when | know that there were six others who shared in the cor-
rectness of the decision.

LS: When you are up there making the kinds of decisions you’re making,
you get a lot of praise, you get a lot of criticism. What hurts you?

RBG: Well, I'm dejected, but only momentarily, when | can’t get the fifth
vote for something I think is very important. But then you go on to the
next challenge and you give it your all. You know that these important
issues are not going to go away. They are going to come back again and
again. There’ll be another time, another day.

LS: Was there anything terrifying about the first time you actually opened
your mouth when you were on a bench at the Supreme Court?

RBG: | had had a lot of practice: seventeen years teaching at a law school,
thirteen years on the Court of Appeals for the D. C. Circuit, also about
ten years pursuing cases that we hoped would end up before the Supreme
Court, having as my colleagues three people before whom | argued in the
70s. So it wasn’t an unfamiliar venue for me.

LS: So much of obviously what we’re talking about and so much of your
work has been dealing with the issues of men and women and your com-
ment about what it’s about as raising the next generation. Do you think
it’s all about men and women? Is it all about what used to be called, “The
Battle of the Sexes”—and we’ve had so many names for it between now
and then. Is that really what it comes down to or is there some other prin-
ciple that you think is the major principle that we’re dealing with now?

RBG: It’s part of a human rights agenda that people should not be held
back because they were born female, born male, born—what’s the line
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from Gilbert & Sullivan—a Russian, Turk or Prussian, or whatever na-
tional origin, whatever religion. The core idea is that we should not be
held back from pursuing our full talents, from contributing what we could
contribute to the society, because we fit into a certain mold, because we
belong to a group that historically has been the object of discrimination.
So it’s that idea of people being able to contribute what they can contrib-
ute to make this society better without being held back because of the
group they come from.

LS: We have a room full of very distinguished people here. Many lawyers,
as | said, and judges. What if someone wants your job? What should they
do? | don’t mean, by the way, to take it away from you. | mean to get a
similar one.

RBG: Have not a little, but a lot of luck! There are only nine of us and
who the nine will be at any particular point in time depends so much on
chance. When people ask me, “Did you always want to be a judge?” |
think back to the year | graduated from law school, 1959. There had been
in the entire history of the United States only one woman ever on a Fed-
eral Court of Appeals. She was Florence Allen, appointed by President
Roosevelt in 1934 to the United States Court of Appeals for the Sixth
Circuit. After she left there were none until 1968 when President Johnson
appointed Shirley Hufstedler to the United States Court of Appeals for
the Ninth Circuit. Certainly none on the Supreme Court. The first woman
appointed to a Federal trial court was Burnita Shelton Matthews, chosen
by President Truman in 1949. Women and judges, until the 1970s, were
two categories that didn’t go together.

LS: Not in the same sentence anyway.

RBG: The person who made the big change in the United States was Jimmy
Carter. He never had a Supreme Court appointment to make, but did,
quite literally, change the face of the federal judiciary across the country.
He set a pattern that no President since has ever departed from, a practice
of including on the bench people who represent all of the United States
and not just one segment of it.

LS: Do you think you have the best job in the world?

RBG: | think | have the best job in the world for a lawyer, yes.
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LS: Answered as only a lawyer can answer. Wouldn’t want to trade it for
anything else right now?

RBG: It is constantly exhilarating and also exhausting.

LS: Justice Ginsburg, so much to discuss, so little time. | think we could
probably go on forever, but I'm going to thank you at this moment for
letting us enter your life and enter your mind for just a short period. |
want to close with a nod to a woman that | know we both admire, Susan
B. Anthony. Towards the end of her extraordinary life, which happened
also to be the end of the 19* century, during which she had led the fight
to get us the right to vote, a reporter asked her about the new century
that was dawning. “I am filled with sadness at this passing of the 19"
century,” she said. “I feel as if | had just buried my dearest friend. But
then this new century will be just as good.” The reporter interrupted with
the question, “Well, Miss Anthony,” he said, “What message have you
for the new century?” Anthony responded with eloquence (keep in mind
she was approaching 80 years of age). She said, “We women must be up
and doing. | can hardly sit still thinking of the great work waiting to be
done. Above all, women must be in earnest, we must be thorough, and fit
ourselves for every emergency. We must be trained and carefully prepare
ourselves for the place we wish to hold in the world.” Justice Ginsburg,
you have helped make possible the place that so many of us hold in the
world. With determination like yours, we should all be able to join in the
words of Susan B. Anthony and say of our future, “Failure is impossible.”
Thank you very much.

EVAN A DAVIS: | want to thank Justice Ginsburg and Lynn Sherr. It takes
two to have a great conversation and that was a great conversation.
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Justice Ruth Bader Ginsburg
Distinguished Lecture on Women and the Law

Constitutionalizing
Women’s Equality

Kathleen M. Sullivan, Dean, Stanford Law School, delivered the In-
augural Justice Ruth Bader Ginsburg Distinguished Lecture on Women
and the Law at the Association, November 15, 2000.

urs is the only major written Constitution with a bill of

rights that lacks a provision explicitly declaring the equality

of the sexes. The French Constitution since 1946 has pro-

vided that “The law guarantees to the woman, in all spheres,

rights equal to those of the man.” Article 3 of the Ger-

man Basic Law provides that “Men and women shall have

equal rights,” and that “No one may be disadvantaged or favored because

of his sex....” The Constitution of India provides that “the State shall not

discriminate against any citizen on grounds of ...sex....” Among newer

constitutions, Canada’s provides that “Every individual is equal before

and under the law and has the right to the equal protection and equal

benefit of the law without discrimination and, in particular, without dis-

crimination based on ...sex....” And South Africa’s provides that neither

the state nor any person may “unfairly discriminate directly or indirectly

against anyone on ... grounds including ...gender, sex, pregnancy, or marital
status....”

In contrast, the United States Constitution, in its original text, never
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referred to women at all. The only known use of the pronoun “she” in
the framing deliberations concerned a later-rejected clause that would
have referred to the rendition of fugitive slaves. Of course some clauses
must have applied implicitly to women (e.g., habeas corpus, ex post facto,
bills of attainder). But the Constitution provided no federal protection
against laws that disenfranchised women, excluded them from juries, barred
married women from owning property or suing in their own capacity, or
the like.

The 14" Amendment of course added that “no state shall deprive any
person of the equal protection of the law,” nor of the “privileges and
immunities” of federal citizenship. But nothing in that provision or the
circumstances of its framing contemplated equality for women. Indeed,
section 2 of the 14" Amendment, to the horror of contemporary suffrag-
ists who had also fought for abolition, introduced the word “male” into
the Constitution and linked it to the franchise, providing for the appor-
tionment of representatives among states by population but penalizing
states that limited the vote of non-criminal “male” inhabitants.

The Supreme Court soon confirmed that the majestic guarantees of
section 1 of the 14" Amendment did not apply to women, even when
challenging express formal discrimination against them. In 1873, the Court
denied that federal privileges and immunities included right of Myra Bradwell
to practice law in lllinois; even Justice Bradley, who had a day before
dissented from the decision in the Slaughterhouse Cases, arguing, contra
the Court, that federal privileges and immunities should include the right
to pursue an occupation, wrote in Bradwell that such privileges would
apply to men only: “it certainly cannot be affirmed, as an historical fact,”
that “it is one of the privileges and immunities of women as citizens to
engage in any and every profession, occupation, or employment in civil
life.” The next year, in Minor v. Hapersett, the Court denied that federal
privileges and immunities included the right to vote in state elections,
suggesting that women may be persons within the meaning of the 14%"
Amendment, and even citizens, but that they were not thereby entitled to
participate in a political or professional realm reserved to men.

The only provision of our Constitution that addresses women'’s equality
specifically is the 19" Amendment, which provides that “the right of citi-
zens of the United States to vote shall not be denied or abridged by the
United States or by any state on account of sex.” The provision has been
construed narrowly to apply only to the formal franchise; in the after-
math of its 1920 passage, the Court failed to find in it any implied right
against sex discrimination in jury service; women could constitutionally
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be excluded from jury service even if states chose jurors from the very
election rolls that the 19" Amendment required the states to extend to
both sexes. And as late as 1948, the Court upheld a Michigan law forbid-
ding women to be licensed as bartenders unless they were the “wife or
daughter of the male owner” of a bar.

Unlike the Reconstruction amendments, which separately enacted an
equal protection guarantee in the 14" Amendment and a ban on race
discrimination in voting in the 15%"—suggesting that the content of ra-
cial equality was not limited to equal access to the voting booth—we
have never enacted constitutional text that similarly extended equal pro-
tection on the basis of sex. To be sure, the Equal Rights Amendment,
debated in successive Congresses since 1923 and proposed by both houses
in 1971-2, would have provided that, “Equality of rights under the law
shall not be denied or abridged by the United States or by any state on
account of sex.” But it had the ignominy of being one of only six amend-
ment proposals in our history to have passed Congress but failed ratifica-
tion in the states, falling 3 states short of the 38 needed before its ex-
tended deadline lapsed in 1982.

The story of constitutionalizing women'’s equality in our own system
is therefore a story of creative interpretation of the equal protection clause,
and in turn a story of advocates’ bravado. Led with inventiveness and
strategic brilliance by now-Justice Ruth Bader Ginsburg, litigating as a
founding director of the ACLU Women’s Rights project, women’s rights
advocates persuaded the Court to read guarantees of sex equality into the
equal protection clause by analogizing sex discrimination to race dis-
crimination, and arguing that it ought similarly be presumed an invalid
basis for law. The story is familiar but nonetheless still astonishing in
retrospect. Out of thin blue air in 1971, Reed v. Reed held it irrational
and hence unconstitutional under the equal protection clause for the
state of Idaho to prefer “males to females” as estate administrators when
the degree of relationship to the decedent was otherwise a tie. The de-
cision enabled Sally Reed, as against her separated husband, to adminis-
ter the estate of their teenage son, who had committed suicide with his
father’s gun.

In 1973, in Frontiero v. Richardson, Ginsburg won a case on behalf
of a servicewoman challenging a rule that presumed wives dependent on
their military husbands for purposes of obtaining housing and medical
benefits, but required husbands to prove dependency on their military
wives. Ginsburg’s brief dryly called prior cases permitting states to ex-
clude women from voting, jury service, and membership in either kind
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of bar, “precedent in need of reevaluation.” Urging the Court to adopt
strict scrutiny, or a strong presumption against sex discrimination in the
absence of a compelling justification, she won the votes of 4 justices, led
by Justice Brennan, but not quite the 5 she was usually so gifted at count-
ing to.

Challenging similar presumptions of female dependency in cases brought
by men aggrieved by benefit hurdles, Ginsburg obtained similar results:
Weinberger v. Wiesenfeld (1975) held that social security survivor benefits
could not go automatically to widowed mothers but only to those wid-
owed fathers able to prove dependency—in a case where the widower sought
to raise the baby son his wife had left behind when she died in childbirth
(he later went to law school). And Califano v. Goldfarb (1977) applied
the same logic to social security spousal benefits. In the course of litigat-
ing Wiesenfeld, Ginsburg lowered her sights from strict scrutiny, which
would operate as a strong presumption against sex discriminatory laws,
to merely heightened or intermediate scrutiny, under which an impor-
tant government interest might be balanced against and sufficient to sus-
tain a discriminatory law. The Court did not adopt that standard in that
case, but did so a year later in Craig v Boren (1976), which held that 18
year old boys, like 18 year old girls, had an equal right to buy near-beer.

Imagine the satisfaction Ruth Ginsburg must have felt in 1996 when,
now as a Justice, she announced the Court’s 7-1 decision in United States
v. Virginia, which held that Virginia had failed to provide the needed
“exceedingly persuasive justification” for excluding women from the Vir-
ginia Military Institute and placing female would-be cadets in a separate
and decidedly unequal girls’ school that foreswore the adversative method
of the rat line at VMI. Overbroad generalizations about talents and ca-
pacities based on sex were not just an unpersuasive justification but an
impermissible one, ruled the Court, and an argument that Virginia was
merely providing a diversity of educational opportunities might have been
sufficient had it been the real reason for sexual segregation ex ante, but
was not sufficient when concocted ex post.

Now note how difficult and tortuous this path was. And note how
the cases constitutionalizing women’s equality were largely brought on
behalf of men. Why? Because the lack of constitutional text required a
kind of path dependency in relation to precedent: the argument for in-
validating sex discriminatory laws depended on analogizing them to race
discrimination. Equal protection law was the creature of slavery and re-
construction, the central American equality issue. And the Court faced
certain analogical crises in determining the relation of sex discrimination
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to discrimination on the basis of race. On the one hand sex is like race: it
is a visible and (generally, transgender transformations aside) immutable
characteristic that had been used to typecast and classify without regard
to individual merit in relation to public benefits and burdens. Sex is
also like race in that women, like African-Americans, have been subject
to social prejudice and stigma if they exceeded the boundaries of the
roles laid down for them, as well as to formal legal disadvantage with
respect to voting, jury service, occupational licenses, property ownership
and the like.

On the other hand, sex importantly differs from race in some re-
spects. If courts ought, in Justice Stone’s famous words from Carolene
Products footnote 4, to show special solicitude for discrete and insular
minorities, it might well be objected that, like the Holy Roman Empire—
which was neither holy, Roman, nor an empire—women are neither dis-
crete, insular, nor a minority. Women are a numerical majority both de-
mographically and, after the 19" Amendment, electorally, and can exer-
cise majority voting power if they vote as a block. (For example, Gore
received 54% of women’s votes and 42% of men’s; if only women had
voted, Gore would have won 31 states and 370 electoral votes, chad or no
chad). Women have not experienced entrenched residential segregation,
as have racial minorities, but for the most part (lesbian households with-
out male children aside) are integrated with men, household by house-
hold, as wives, lovers, sisters and daughters. The history of separate spheres
for men and women differed from the history of separate but equal that
characterized the era of American apartheid from Plessy to Brown—the
division of labor it enforced was not rooted in fear or loathing so much
as in “romantic paternalism.” And even if, as Justice Brennan famously
wrote in Frontiero, the pedestal can become a cage, no one ever confused
a pedestal with an auction block upon which human beings were literally
bought and sold as chattel. Above all, while race has been deemed more a
social than a biological construct, women alone can gestate and bear
children (men uniquely suffer the disability of being unable alone to cre-
ate new life), so there is an irreducible biological difference between men
and women that has no analogue for race.

When faced with analogical crises, the Supreme Court often splits
the difference (cf. campaign finance and commercial speech), and the
qualified intermediate scrutiny it settled upon expresses that ambivalence
in law. Where there are real differences between men and women, the
Court accords no heightened scrutiny whatever: exclusion of pregnancy
from publicly funded medical benefits was not sex discrimination but a
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distinction between “pregnant and non-pregnant persons” (Geduldig);
protecting underage girls but not boys under a statutory rape law merely
reflected a natural asymmetry—the heavy burdens of possible pregnancy
would deter girls from underage sex, but boys needed the added disincen-
tive of the criminal law (Michael M.). Separate but equal might some-
times be permissible for sex though not for race—at a minimum for bath-
rooms and, as a tantalizing footnote in VMI suggested, even sometimes
for all-girls’ public schools. And laws self-consciously and deliberately passed
to compensate for past discrimination against women—allowing women
more years for up or out in naval officer candidacy (Ballard), or fewer
low-paying years in calculating social security retirement payouts (Webster)—
might be upheld, even with fuzzier records of past official discrimination
than the current Court requires to uphold ameliorative preferences on
the basis of race.

So much for our own actual history of constitutionalizing women’s
equality by vague text and imperfect racial analogy. Now imagine a thought
experiment: what if we were in a position to constitutionalize women’s
equality from scratch? What if a trio like Ginsburg-Anthony-Stanton were
the framers instead of Hamilton-Madison-Jay, and the context was a soci-
ety like our own, minus our racial history—an advanced industrial, democratic
society with a history of legally and culturally enforced stereotyping of
women into the home and family and out of the market and war, but
unconstrained by the central legacy and metaphor of human bondage
rooted in racism? What jurisprudential choices would face them in draft-
ing a constitutional provision providing for women’s equality with men?
There are five basic axes on which such drafting would turn:

First, the choice between generality and specificity. Should the provi-
sion advert specifically to sex, or to women, or merely to general prin-
ciples of nondiscrimination or equality? This is an old debate, between
rules and standards, between 65 mph and drive safely for the conditions
on the road. Our federal constitution mostly consists of open-ended, vague,
broad standards (e.g., freedom of speech, not freedom to burn flags/make
political contributions/engage in erotic dancing in the nude; right to equal
protection in the franchise, not right to count one’s dimpled, hanging or
pregnant chad). State constitutions are often far more detailed and spe-
cific, and for that reason less constitution-like—picture the 10 command-
ments with a few alternate side parking regulations thrown in.

The key difference between the two choices—generality or specific-
ity—is really about the jurisdictional or institutional allocation of discre-
tion. A broad vague standard leaves much more discretion to future inter-
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preters and decision makers to decide what facts are relevant to the policy
expressed, and to expand the scope of application beyond initially con-
templated fact scenarios. Specificity is more directive and restraining, ty-
ing future interpreters’ and decision makers’ hands. Our own equal pro-
tection clause interpretation illustrates the discretionary character of broad,
vague, general standards: having pointedly excluded women suffragists at
the outset, it has become the textual basis for enforcing women’s equality
today.

But note that the use of general standards defers to another day and
decision maker questions about whether women count, and if they do,
whether pregnancy discrimination is sex discrimination, and in respect
of what women should count as equal—civil rights such as property own-
ership and the capacity to sue, political rights such as voting, jury service
or the holding of public office, or rights against private actors by analogy
to the 13" Amendment’s ban on slavery.

In contrast, more specific provisions might particularize either the
classifications or the classes covered, and/or the privileges and immuni-
ties to which the ban on discrimination applies. As an example of a highly
specific provision, in contrast to the generality of our equal protection
clause, consider Article | of the 1979 United Nations Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW),
which arises from the 1948 United Nations Universal Declaration of Hu-
man Rights. The Declaration, like our equal protection clause, is general:
“All are equal before the law and are entitled without any discrimination
to equal protection of the law.” CEDAW, in contrast, is highly specific: it
defines discrimination against women as “any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women
in human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.” Note that specificity does not
entail narrowness! General/specific is a different axis from narrow/broad.

Why might one specify classes (women) or classifications (sex) (more
on that distinction in a moment)—as do many of our own antidiscrimi-
nation statutes, the constitutions of 21 states, and as mentioned earlier,
constitutions of many other nations—rather than simply say, as a gen-
eral matter, no irrational discrimination? After all, any individual may be
the victim of irrational discrimination—here in California, for example,
we might worry about discrimination against Scorpios, even though else-
where in the country, signism might not seem alarming—and laws might
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simply bar arbitrary adverse treatment, as, for example, common carrier
statutes do. One answer is that specificity may function as an administra-
tive shorthand, expressing the principle that all irrational discrimination
is bad but that racial, sexual, religious etc. discrimination may be conclu-
sively or nearly conclusively presumed to be irrational. This is a method
of categorization familiar in other contexts; think of per se rules against
price-fixing in antitrust.

The use of specific group-based criteria might also be understood to
increase the efficiency of enforcement: all irrational discrimination is bad
but sex etc. discrimination is atypically likely to be persistent and not self-
correcting given the entrenchment of discriminatory social norms. Speci-
ficity helps isolate and focus legal resources upon those social groups that
are likely to experience irrational discrimination more commonly than
would be the case through the random exercise of idiosyncratic tastes.
This may follow from animus toward members of such groups or mistake
about their capabilities based on false stereotypes. The key is that such
attitudes are socially systematic or widespread, and so not easily escaped
through simple exit, as in the case of an individual faced with an adverse
response from an isolated idiosyncratic actor (e.g. one adverse to Scor-
pios). While the Scorpio can go across the street to another store where
the merchant will be less hostile, discrimination against women or like
groups is likely to be particularly pervasive, persistent, entrenched, and
unlikely to be self-correcting.

Another possible answer is that a generalist alternative depends upon
a clear baseline for appropriately equal treatment. In the conventions of
the market, for example, discrimination means treating workers differ-
ently despite their equal marginal product, or treating customers differ-
ently despite their prospects of equal net revenues to the seller. But it is far
more difficult to specify an appropriate baseline for government in regu-
lation or redistribution. What net marginal amount of safety does the
government owe each additional citizen in a jurisdiction? Which entirely
optional benefit out of a finite pool? Any attempt to surmount these
problems leads to formulations that are hopelessly vague or circular, such
as “no consideration not relevant to the purpose of the government pro-
gram” or worse, “no irrational discrimination.”

So much for generality and specificity; second would arise a choice
between symmetry and asymmetry. Should the ban on discrimination
apply to forbidden classifications (no discrimination on the basis of sex,
no discrimination on the basis of race, no discrimination on the basis of
sexual orientation) or to protected classes (no discrimination against women,;
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no discrimination against African-Americans, no discrimination against
gay men and lesbians)? If you aim at classifications, men can sue as readily
as women, and whites as readily as blacks. This too is an old debate,
between formal and substantive notions of equality, between the view
that the constitutional injury is treating people differently across an irrel-
evant criterion, and that the injury is subordinating one group to an-
other. As the first Justice Harlan put the two alternatives adjacently in his
dissent from the separate-but-equal holding of Plessy v. Ferguson: our
Constitution is color-blind; and we have no system of caste. If you think
only caste matters, asymmetry is acceptable; as the well-known radical
feminist Justice Rehnquist said in objecting to heightened scrutiny of laws
nominally advantaging females, he was not sure why men needed the
special solicitude of the courts.

The ERA—which would have barred discrimination on the basis of
sex—would have chosen classification not class, proceduralism over sub-
stantive distribution. For the most part, so does our judicially crafted gender
discrimination law—male plaintiffs initiated 2/3 of the sex discrimination
cases that have gone up to the Supreme Court, with the VMI case being the
rare recent counterexample of a case initiated on behalf of excluded women.
Contrast this with the approach of, say, the Ugandan Constitution, which
provides that “women shall be accorded full and equal dignity of the
person with men,” or CEDAW, which, by the terms of its title, is both
specific and aimed at the protection of the class of women rather than
the classification of sex. (Some laws split the difference; the recently in-
validated civil damages provisions of the federal Violence Against Women
Act created a cause of action against “gender-motivated violence.”)

Why choose classifications over classes? Is it merely to create an ap-
pearance of neutrality? A strategic necessity to enlist the participation or
acquiescence of the dominant group in an antidiscrimination regime?
Ruth Ginsburg’s answer, like Justice Brennan’s in his famous pedestal as
cage metaphor, was not merely strategic but frankly substantive: dissolv-
ing sexual inequality, or empowering women, depends upon freeing both
men and women from the gender roles in which historical socialization
has immured them. Apparent preferences for women out of civic duties
and hard jobs helped immure both women and men in separate spheres,
impeding both men and women from pursuing opportunities that might
make them exceptional to their gender. And women'’s freedom from ste-
reotypes of fragility and dependence necessitates men’s freedom from ste-
reotypes of aggressor and paterfamilias. Equality functions in this view as
a preference for fluid over fixed identity. In this view, a man challenging
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sex discrimination is virtually representing women'’s best interests as well
as his own.

Even assuming you choose a basically symmetrical approach to a sex
equality guarantee, should there be a partial asymmetry that excepts affir-
mative or ameliorative action, or laws designed to advance substantive
equality by preferring in some respect the traditionally disadvantaged group?
Again, one might make such an exception more or less specific. Canada,
for example, provides in its Constitution that “every individual is equal
before and under the law and has the right to equal protection and equal
benefit of the law without discrimination, and, in particular, without
discrimination based on ...sex,” but then states expressly that this provi-
sion “does not preclude any law, program or activity that has as its object
the amelioration of conditions of groups disadvantaged on the basis of...sex.”
Our own constitutional law, while containing nothing so formally spe-
cific, as a practical matter upholds some preferences as forms of well-justi-
fied inequality—recall the compensatory rationales by which Califano v.
Webster allowed women retirees to calculate social security payouts so as
to offset their receipt of lower wages than men during their working years;
or Schlesinger v. Ballard gave women more time for promotion in the
Navy, partially offsetting the effects of exclusion of women from combat-
rated jobs.

The question remains what counts as acceptably ameliorative—a par-
ticular difficulty for our own constitutional law of sex discrimination,
paved so significantly upon the elimination of preferences for biological
females, often at the behest of men. The short answer our Supreme Court
has arrived at is that affirmative action for women is OK; affirmative
action for ladies is not. As Ruth Ginsburg put it in a 1988 lecture on
“Women Becoming Part of the Constitution,” habits or traditional ways
of thinking that lead to laws “grossly drawn solely by reference to sex” are
not acceptable—hence exceptional men have to be admitted to Old Miss
nursing school and exceptional women to VMI—but a legislature that
actually looks to the empirics of past economic discrimination against
women still has “a corridor in which to move” by taking corrective or
compensatory measures.

What counts as affirmative action for ladies may still be difficult to
discern. As Ginsburg cautioned in a 1999 lecture on affirmative action
and human rights, special pregnancy benefits or any other special care
and assistance toward motherhood, raise “a troubling concern: Patriar-
chal rules long sequestered women at home.... It is not always easy to
separate rules that genuinely assist mothers and children from those that
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confine women to traditional subordinate status...” No need to remind
those many women professionals who have found that taking time off
from work to raise children continues to carry with it significant and
often irreversible professional penalties. Hence the temptation to be spar-
ing in departing from symmetry; for example, NOW LDF, the ACLU Women’s
Rights Project and other feminist groups filed briefs in the 1987 case of
California Federal Savings & Loan v. Guerra, arguing that it was sex dis-
crimination to grant paid pregnancy leaves but not disability leaves to
other workers incapacitated for similar periods—an argument the Court
rejected.

The third methodological choice facing the hypothetical feminist
drafters would be whether to apply the ban on discrimination only to
public or also to private action. The 13" Amendment is our only federal
constitutional provision that by its own terms applies to private action,
though the 14" Amendment’s enforcement clause was meant to empower
Congress to reach at least some private discrimination that was unlikely
to be remedied by the states. Some other constitutions, in contrast, ad-
dress private discrimination directly. Consider the South African Consti-
tution, which provides that “the state may not unfairly discriminate di-
rectly or indirectly on ground of sex...,” but also that “No person may
unfairly discriminate directly or indirectly against anyone on such a ground.”

Our own tradition of limiting constitutional constraints to govern-
ment action is deeply rooted in policies of both privacy and federalism.
Requiring the federal government and the states to treat women as the
equals of men does not entail requiring husbands thus to treat wives, or
employers thus to treat female employees. Constitutional immunity for a
private sphere fosters normative pluralism; we do not impose upon all
associations the constitutional norms we impose on government. While
citizens enjoy robust rights against the state, this view holds, intimate or
expressive groups ought not be conceived as miniature governments, mi-
crocosms of the democratic polity in which members are conceived as
rightholders vis-a-vis their groups. The social institutions of liberal de-
mocracy need not be liberal or democratic all the way down; private asso-
ciations ought not all be colonized as outposts of public virtue. Main-
taining safe harbors for private inequality promotes a kind of liberty or
check on the homogenizing power of the state. However equalized the
public sphere, at home women may still choose to be ladies, even if it is a
dying art.

Moreover, the state action requirement for federal constitutional claims
preserves a default of decentralized government: it is principally the states,
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with their plenary powers, not the federal government with its thinner
delegated powers, that are assigned the task of regulating private life. This
provides a geographical dimension to normative pluralism—some states
will regulate differently from others.

Antidiscrimination norms thus have been extended against private
actors in our system principally by statutory rather than constitutional
prohibitions. Congress may require sex equality in employment, housing,
public accommodations, education or other activities significantly affect-
ing interstate commerce (even after Lopez), and states may require sex
equality anywhere they want—subject only to independent constitutional
constraints such as the freedom of private expressive association that, as
currently understood, would allow the Boy Scouts or Male Supremacist
Society to exclude women in the teeth of state law, but not the Rotary or
Jaycees. Congress may also legislate to remedy state deprivations of equal
protection, including selective omissions to protect members of some groups
from private interpersonal violence. States need not have murder or bat-
tery laws at all, but if they have them, sheriffs may not look the other
way when blacks are lynched or women battered, and if they do then
Congress may correct the state’s omission through federal remedies (at
least against the sheriffs or those implicated in their public inaction).
This principle was not rejected in United States v. Morrison last term; the
Court simply did not find civil damage actions that Congress had pro-
vided against the private perpetrators of date rape appropriately tailored
to correcting the state omission (nor did it find date rape regulable under
the commerce power because not an economic event).

The argument for rejecting this approach and instead applying con-
stitutional norms directly to private actors might take a general form and
a form specific to the situation of women. In general form, it would hold
that social equality is a necessary precondition to civic or political equal-
ity; it does no good to ride a segregated bus from a segregated neighbor-
hood to an integrated voting booth to cast a ballot and then recede. The
broader the private discrimination, the more enfeebled the exercise of
civic participation on equal terms. Hence the need to contain private dis-
crimination in order to make meaningful the bar on public discrimina-
tion. In a society in which women are beaten at home or hassled on
streets, few may even bother to go to the polls. Equal rights to contract
are not enough without equal rights to contact; on this view, contra last
term’s decision, Jim Dale should have been allowed to integrate and thus
demonstrate gay competence to other Boy Scouts.

The argument for applying constitutional norms specifically to pri-
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vate discrimination against women might add the additional concern
that women'’s entrenchment in the private sphere and notions of real
differences will make state omissions of enforcement particularly hard to
prove, necessitating remedies that directly reach sexist private actors. Date
rape at home does not fit the model of conspiracies to keep blacks from
traveling public streets. Nor will a state’s differential treatment of rape as
compared with batteries committed typically against men necessarily ap-
pear a denial of equal protection in the first place.

While there is much to such arguments, some cautions are in order.
First, it would be a mistake to see federal law as wholly abandoning women
to the more “private” realm of the states; as Judge Patricia Wald has pointed
out, federal law regulates family life considerably through a range of mea-
sures from tax and benefit schemes to the constitutionalization of rights
of marriage, parenting, and family formation. Nor does protection of
women’s interests necessarily increase linearly with ever larger units of
government. Recall that a strong view of state autonomy, which left the
states free to prescribe substantive qualifications for voting, permitted
western states to enfranchise women at a time, well before the 19t Amend-
ment, when the national consensus would not have permitted it. Local
experiment might mean civil unions for gay people in Vermont while
nationalization means the Defense of Marriage Act. And the states today,
despite the continuing gender bias that Congress considered in VAWA
and the Court in Morrison accepted arguendo, are hardly the backwaters
with respect to women'’s rights that the southern states were with respect
to race relations in the 1950’s and 1960’s—rape laws have been widely
reformed and sexual violence units instated. A second caution is that pri-
vacy can be good for women; among other things, it allows reproductive
autonomy and Seven Sisters’ colleges. Of course some might say such things
would be protected anyway under a properly substantive view of equality,
but in its absence, one might want to hesitate before constitutionalizing
too much of the private realm.

The fourth choice for our drafters would be one between negative
and positive rights: should women have only freedom from legal exclu-
sion and discrimination, on the one hand, or also some guarantee of
freedom to work, to minimal subsistence, to equal pay, to literacy, to re-
productive control, to health care, to education—in short to the material
preconditions of meaningful exercise of equal rights of citizenship? Here
the concern is less that women will be battered at home than that they
will be tethered to an endless cycle of meals, diapers and laundry there.

Our own constitutional tradition, in its typically proceduralist lib-
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eral way, generally provides for negative rights only, and excludes positive
rights (with limited exceptions, such as the effectively compelled subsidy
of the public forum under the 1t Amendment). Our own judges tend to
view positive rights as unenforceable; judges, after all, lack direct power
of the fisc. And proclaiming unenforceable rights, it is feared, is likely to
dilute popular respect for other constitutional provisions (e.g., the Soviet
constitution at its downfall guaranteed a right to work).

But other traditions include positive rights in a conception of consti-
tutionalism. European judges from social democratic traditions often ex-
press surprise that we furnish extravagant protection to civil liberties such
as speech but not socioeconomic liberties such as provision of basic wel-
fare. The United Nations Declaration of Human Rights sets forth social
and economic rights as well as civil rights, and provides that “everyone is
entitled to all the rights and freedoms set forth in this Declaration with-
out distinction of any kind such as ... sex....” The International Cov-
enant on Economic, Social and Cultural Rights provides that signatories
shall ensure “just and favourable conditions of work,” including “fair
wages and equal remuneration for work of equal value without distinc-
tion of any kind, in particular women being guaranteed conditions of
work not inferior to those enjoyed by men, with equal pay for equal work.”
And CEDAW contains an extensive list of affirmative commitments to
ensure the “full development and advancement of women...on a basis of
equality with men,” including in education, reproductive advice, employ-
ment, health care, and even recreation.

Our own tradition treats such economic liberation as a matter of
statutory grace, not constitutional right. Legislatures might choose to
subsidize prenatal care, aid to families with dependent children, or family
planning advice, but need not do so. Negative freedom might be expected
to generate economic advancement for women as a by-product. Freed from
the legalized constraints of preassigned gender roles, women gain agency—
fluid rather than entrenched or fixed identities—and may reshape their
lives. They might become more like men rather than depending upon
them, or alternatively, fashion new practices in a new world that cannot
even be predicted from the vantage point of the old. But we do not as a
constitutional matter set a threshold for the material preconditions for
full exercise of that freedom.

Fifth, and finally, our drafters would face a choice between judicially
enforceable and hortatory or aspirational standards. We have a strong
culture of judicial review. Our Supreme Court justices report that when
they meet with judges in other nations, their foreign counterparts admire
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and envy their ability to get their decrees enforced. So our tradition fa-
vors preaching only what you can practice. This distinction interacts with
several of the earlier distinctions: for example, specific rules may be more
readily enforced than general standards, but not if they intrude too far
into the private realm or go too far in the direction of compulsory subsi-
dies or positive rights. The terse guarantees of our constitutional text are
largely made operative through statutes that elaborate the constitutional
norms, but depend upon political will rather than judicial enforcement.

Contrast our approach with other documents that would enter into
fundamental law aspirations that would seem incapable of direct enforce-
ment. Article 5 of CEDAW, for example, commits signatories to “take all
appropriate measures to modify the social and cultural patterns of con-
duct of men and women, with a view to achieving the elimination of
prejudices and customary and all other practices which are based on the
idea of the inferiority or the superiority of either of the sexes or on stereo-
typed roles for men and women.” Such cultural liberation might be the
anticipated end-state promoted by American equality norms, but not a
likely candidate for a constitutional provision. (Not surprisingly, the U.S.,
which is not among the 165 nations that have ratified, has expressed
reservations about this provision on privacy and free speech grounds.)

To summarize, American constitutional law operates under strong
conventions of constraint to general norms, of formal equality, symmetri-
cally interpreted, against state rather than private action, to promote negative
not positive rights, that are capable of administrable judicial enforce-
ment. Our hypothetical feminist drafters might be sorely tempted to adopt
instead a constitution of women’s equality unconstrained by these traditions—
one that was specific, asymmetric, extended to private action and positive
rights, and culturally aspirational, or that, in short, looked more like CEDAW,
which goes so far as to mandate equality child-rearing and combat (provi-
sions that a number of nations besides the US draw the line at).

Which approach is better? Obviously this is not a question that may
be answered in the abstract; the answer depends on cultural and histori-
cal circumstances. Introduction of a highly ambitious Constitution into
a nation where women are at a low starting point of material well-being
is unlikely to jump start overnight change (consider India). And even
thin constitutional guarantees may be quite effective in changing social
assumptions in a nation already primed for change by a period of politi-
cal and cultural feminist activism (consider the United States).

Several observations about the American approach can now be made,
though, in light of this extended comparison. First, it is striking to note
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how far the litigation strategy of Ruth Bader Ginsburg and other feminist
constitutional lawyers got based on so little in the way of constitutional
materials. The series of equal protection results that began with Reed v.
Reed are a little like a cookbook on what to cook when there’s nothing in
the kitchen.

Second, what we have gained in the way of women'’s equality rests on
a patchwork of constitutional and statutory provisions, at both the fed-
eral and state levels (the United States has thus far been a reluctant par-
ticipant in international conventions). Such legal initiatives have been
stealthy, patient, optimistic in the face of adversity, unfussy (after all,
Title VII began as an intended southern filibuster) and creative with lim-
ited ingredients—in short, have exhibited the very features women have
long developed in adaptation to relegation to trying to wield power from
the confined circumstances of the private sphere. There can be no conclu-
sive confidence in either the judicial or the political branches, and women’s
rights will be the outcome of a complex interplay between them. And the
inspiration of broad constitutional guarantees, like letters from heaven,
can still matter to the work that’s being done in grittier fashion on the
ground.

Third, and most important, our approach of constitutionalizing
women’s equality out of a minimal text that is stupendously general, broad,
vague and standard-like, allocates tremendous discretion to its interpret-
ers, and it is accordingly vital to have women in the room doing the
interpretation. To celebrate over an election in which we finally have five
women governors, 13 women senators, and a record number of women in
the House, is sobering; if federal elective office were assessable under Title
VII it would be a prima facie case. The French (the French!) have adopted
a constitutional principle of parity that actually requires that a certain
proportion of women be placed on the ballot for public office ahead of
otherwise available men. Imagine if we did the same. Do we have any
doubt that the world would look different if half the seats of power had
women sitting in them? In short, constitutionalizing women’s equality
can only go so far; the challenge is for those of us who have benefitted so
greatly from the pioneers before us is to go out and do our best to consti-
tute it. And that is the brilliant model of Ruth Bader Ginsburg’s pioneer-
ing career.
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The State of Truth:
Judges Speak

The Committee on Criminal Advocacy

n the wake of the impeachment and acquittal of President Clinton,
and the defense by many commentators of his evident lack of
candor at a civil deposition, our committee decided to solicit the
views of judges in the New York metropolitan area on the topic of
perjury, its prevalence in criminal and civil cases, and the effective-
ness of current remedies to deter and punish it.

To this end, our committee recently prepared and sent a detailed ques-
tionnaire to federal and state judges in the New York metropolitan area.
The questionnaire asked the judges to limit their responses to their own
first-hand experiences, and defined perjury as “testimony that you rea-
sonably believed was intentionally false with respect to a material mat-
ter.” We offered the judges a continuum of responses to most of the ques-
tions that included “never,” “occasionally,” “commonly” and “frequently.”
We also solicited the judges’ more detailed views in several optional open-
ended questions.

Fifty-nine judges responded. Of these, 36 are federal judges, and 23
are state and city judges. The judges’ overall impressions, and specific com-
ments by many individual judges, are thought provoking.

Background: The Common Law Approach to Perjury
Perjury is of course not a recent development in the law. Society has
long recognized the occurrence of perjury, and attempted to tilt the judi-
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cial battleground against false testimony. “It is familiar knowledge that
the old common law carefully excluded from the witness stand parties to
the record, and those who were interested in the result; and this rule
extended to both civil and criminal cases. Fear of perjury was the reason
for the rule.” This rule “rested on the unstated premises that the right to
present witnesses was subordinate to the court’s interest in preventing
perjury, and that erroneous decisions were best avoided by preventing the
jury from hearing any testimony that might be perjured, even if it were
the only testimony available on a crucial issue.”?

For those permitted to testify, “one consideration of policy overshad-
owed all others during the years when perjury first emerged as a common-
law offense: “that the measures taken against the offense must not be so
severe as to discourage witnesses from appearing or testifying.”® Accord-
ingly, the offense of perjury was as punishable as misdemeanor.*

Nevertheless, during the common law era judicial perjury was pervasive:

One crime, as more universal and characteristic than others,
may be particularly noticed. All writers agree in the prevalence
of judicial perjury. It seems to have almost invariably escaped
human punishment; and the barriers of superstition were in
this, as in every other instance, too feeble to prevent the com-
mission of crime. Many of the proofs by ordeal were applied to
witnesses as well as those whom they accused; and undoubt-
edly trial by combat was preserved in a considerable degree, on
account of the difficulty experienced in securing a just cause
against the perjury of witnesses.5

The Modern Approach to Perjury

The common law approach, which so heavily relied upon the exclu-
sion of witnesses with an obvious motive or penchant to prevaricate, was
quickly rejected in the United States. Over a hundred years ago, the Su-
preme Court observed that “steadily, one by one, the merely technical
barriers which excluded witnesses from the stand have been removed, till

1 UriedSesv Srei, 523US 308,228 13(1998) Geinarmied)
2Tabvits 48AUS. 400,479 (1988) (riemel quoies & daions amile)
3UriedSeesv Sexk, 167F30812, 8233 01 1909) einarmied)
4 Nv.WHesite, 475US. 157, 160 (1966)

52Hdm, Europe During the Midde Ages 3”@ "ed1sa) quoted in New York Law
Doc No.60a9n5 (1985) (LRC Report).
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now it is generally, though perhaps not universally, true that no one is
excluded therefrom unless the lips of the originally adverse party are closed
by death, or unless some one of those peculiarly confidential relations,
like that of husband and wife, forbids the breaking of silence.”®

In 1918, the Supreme Court, refusing to be bound by “the dead hand
of the common-law rule of 1789,” permitted even the testimony of con-
victed felons, observing that “‘the conviction of our time [is] that the
truth is more likely to be arrived at by hearing the testimony of all per-
sons of competent understanding who may seem to have knowledge of
the facts involved in a case, leaving the credit and weight of such testi-
mony to be determined by the jury or by the court . ..’ 7

Thus stripped of the common law’s blunderbuss disqualification of
interested witnesses and felons, our judicial system had need of a coun-
terweight to replace these protections. Many reported decisions reflect the
view that the threat of criminal prosecution serves as such a deterrent.
“Perjury statutes operate to prevent false testimony in judicial proceed-
ings. As such, they represent a more enlightened approach to obtaining
the truth than the penalties of death or the pillory imposed for perjury
during the nascent stages of European jurisprudence. . . . At the same
time, we have adopted the common law rule of England that the punish-
ment for perjury should not be so severe as to discourage witnesses from
appearing and testifying.”®

“Our adversary system of justice has embraced the belief that the best
mechanism to elicit the truth is to impress witnesses with the duty to
testify truthfully and admonish them of the penalty for perjury.”®

Currently, both federal and New York law teem with criminal disin-
centives to falsehood,'® and the threat of imprisonment looms over viola-

6.Unied Seiesv. Benson, 146 U'S, 325,337 (1892).

7 Rosenv. Unied Sees, 25US 467,471 (1918 ek amiied)
8UnedSaesvLife, 7RF20367,372(0Cr. 1986) Geiorsamied)
9UniedSaesvAMD 5 FA12012380 "G 198 @bs  ovkd  UniedSees

VTurer, 568F2d46,50(2dCr1977)({Thosewhohavebeenimpressedwihthemordl,
relgous arlegel sgniicance dffommely undereking bl he tuhare moelkely o
dosothanthosewhohavenotmade suchanundertakingorbeensoimpressed.”); People

V. Robinson, N.Y2d 648, 657 n. 4, 657N.Y.S.2d 575 (1997) (the solemnity of pro-
ceed ings, aouped wih the sandion of a paiiry proseauion, promoe the ekl of

tesimon).

10FederalawaoniainsnumerousspedicprohbionsagainstmisepreseningoparioLr

appnoes akooonansgenadanipeiuysailies 18USC 881621, 1623 ardacaih
alprohbiionagaingtyingioiedkeralagendesandagents 18USC.8100L NewYakSiaie
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tors.!! Both federal and New York State procedural rules seek to deter per-
jury and false submissions.*?

These approaches have not been entirely successful. As the New York
Court of Appeals observed 15 years ago, “frivolous court proceedings present
a growing problem which must be deterred. . . . Such practices not only
injure and debilitate the honest litigant, but they also waste judicial re-
sources. Existing remedies for such conduct, such as disciplinary proceed-
ings for attorneys, contempt or possibly criminal proceedings if perjury is
involved, or seeking redress in a separate action for damages on theories
of malicious prosecution or abuse of process have not proved effective to

wsimialyposabespajuyandsaanisewiiensaemens E .9,NY.PerdLaw§8
21015; 21040.

anousdteaimnd derse naderp coace tubilesimony, Hedaed pajty
prosecutions in eneding 18 US.C. § 1623, by abandoning the tnowiness rue, aloning
prosecutionsforirecondable seiemeniswihoutreouing prosecins iopovewhichwes:
feke, and requiing any a knowing rather then will se of mind. At he same e,
Cogesssoughtivfoserthe ssach forhe tuh by dloningwinessesbescape apaiy

possauionbyaimelyrecanaiondiclsesimany. SeeUnied Satesv. Moore, 613F2d
1029(DC.Cr1979); UniedSaesv.Ladki, 506F2d319(3d Cr1974).
Asthe Serate Judcary Commiteeexpained:

Asupoena can compel the atiendance of awiness ... But any the posshlly of
some sanadion Such as a perjury prosecution can provide any guarantee et his
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UriedSaesvLadeispa, 506F20a322 (ding SRepNa.91-617,at5759(1960),

11. Federal Senienang Guideines generally require imprisonment Upon convicion for per-

juy, USSG. § 27113, New Yok lw autharizes mpisonment for up o seen years. See
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deter frivolous litigation in the past. Thus, the assessment of attorneys’
fees and disbursements has become the single most important device sug-
gested to deter such misconduct . . . ” A.G. Ship Maint. Corp. v. Lezak, 69
N.Y.2d 1, 4, 511 N.Y.S.2d 216, 217-18 (1986) (citations omitted).

The Judges’ Overall Responses to Our Questionnaire

Turning to the questionnaire, common to the responses of virtually
all of the responding judges was that they encountered perjury “occasion-
ally” both with respect to pre-trial matters, such as depositions, affidavits
and pre-trial hearings,*®* and during trials, both civil and criminal.**

Overall, of the responding judges who had personally presided over
both criminal and civil proceedings, 43% (16/37) responded that perjury
was more prevalent in civil cases; 30% (11/37) reported that it was more
prevalent in criminal cases; 27% (10/37) reported no difference.

The judges were also asked to differentiate the prevalence of perjury
among different categories of participants in proceedings, i.e., plaintiffs,
defendants, plaintiffs’ fact and expert witnesses, and defendants’ fact and
expert witnesses.

In commercial cases there was no appreciable difference at trial be-
tween plaintiffs and their fact witnesses, and defendants and their fact
witnesses. 82% of judges (31/38) reported that they occasionally encoun-
tered perjury at trial by plaintiffs, while 80.5% (29/36) reported occasional
perjury by defendants.’> An equal 82% of judges (27/33) reported occa-
sional perjury at trial by plaintiffs’ fact witnesses, while 83% (30/36) re-
ported occasional perjury by defendants’ fact witnesses.!® Notably, expert
witnesses enjoy a far higher reputation for truthfulness than the parties

13 Wih respect i pajured tesimony at pretial proceedings, the minaiy views bioke

: : ) Y
i cooured commonly, one judge sad it wes rare, and o judges sad thet it ‘never”
oocured
14 Fourjces iepoted et i pajay s ‘feo et e igpoted tet il paity 5
common onejuoigevolnieered thettiel peury s fare” andinoudges noed tetthey
15.10% (4/38) of the juolges reported thet paintifs commonly commit perury, whie 14%
(536)reporedihatdefendanis commonly commitperury. 8%6(338) repariedhetpainifs
never commit perury, whie 55% (2/36) reported thet defendants never commit perjuy.

16.3%(133)dfhejuoesiepariediatpaniiswinessescommonycommittrielpeuy,
and avituialy equial 3% (1/36) reported that defendanis winesses commonly commic per-
1y, 15%6E33)epatedtetpanils fowinessesnevercommipauywhie 14%E
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and their fact witnesses. The judges’ perceptions were equal with respect
to expert witnesses, regardless of their proponents: 50% (15/30) reported
occasional perjury, while 43% (13/30) reported that they had either never
or rarely encountered perjury by expert witnesses.'’

The reported perceptions of pre-trial perjury in commercial cases were
remarkably similar. 82% of judges (31/38) reported that they occasionally
encountered pre-trial perjury by plaintiffs, while 83% (29/35) reported
occasional perjury by defendants.'® 72% of the judges (23/32) reported
occasional pre-trial perjury by plaintiffs’ fact witnesses, while 71% (22/31)
reported occasional perjury by defendants’ fact witnesses.*®* Here, again,
expert witnesses are perceived more favorably. With respect to both plain-
tiffs’ and defendants’ expert witnesses, 52% (15/29) of the judges reported
occasional perjury, while 38% (11/39) reported never encountering per-
jury by experts.2°

Criminal defendants on trial have an entirely different, and indeed
unique, profile: 17.5% (7/40) of the judges reported that criminal defen-
dants frequently commit perjury at trial, while 42.5% of the judges re-
ported that defendants commonly commit perjury at trial. 40% of the
judges reported that defendants occasionally commit perjury. By contrast,
81% (35/43) of the judges reported that law enforcement personnel occa-
sionally commit perjury; 5% (2/43) reported that they frequently commit
perjury; 7% (3/43) reported that they commonly commit perjury, and an
equal 7% (3/43) reported that they never commit perjury.

Criminal defendants’ fact witnesses similarly showed reduced cred-
ibility. 5% (2/37) of the judges reported that such witnesses frequently
committed perjury, and 23% (8.5/37)* of the judges reported that defen-
dants’ fact witnesses commonly committed perjury. 69% (25.5/37) of the
judges reported that defendants’ witnesses occasionally committed per-

17. Aminoiy of udges, 7%/(2/30), reported thet perury by experts wes common

18. 13%0 (538) ofthe judiges reparted that piainiifs commonly commi perury, whie 14%
(B35 reparedinetdefendants commonlycommitperury. 5%/6(2138) repariedihatpainifs
never commic perury, whie 3% (1/35) reported thet defendants never commic pery.

19.125%(4/32)dthejucgesteporedihetplaints fadwinessescommonly commitpre-
tilperury, andavitualyeq el 13%6(4/31) repareditetdefendanis winessescommonly
ot prede peuy. 16% (B32) repoaried thet painiis ia winesses never aommt
peiuy, whie 16% (531) reporied thet defendants winesses never commit pesLy.
20.10%(329) ofthe judges reported thet pre-tial pefury by expartswes common.
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Jdgesresponsewes assgnedioeachcaiegary.
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jury, and 3% (1/37) reported no encounter with such perjury. In contrast,
89% (34/38) of the judges reported that prosecution witnesses occasion-
ally commit perjury, 3% (1/38) reported common perjury by prosecution
witnesses, and 8% (3/38) reported no perjury by such witnesses.

With respect to prosecution expert witnesses, 56% (19/34) of the judges
never encountered perjury, while 44% (15/34) reported that such perjury
occurred occasionally. Defendants’ expert witness enjoyed somewhat re-
duced credibility. 52% (17/33) reported no instances of perjury; 42% (14/
33) reported that such perjury occurred occasionally; and 6% (2/33) found
such perjury common.

The judges’ perceptions of perjury with respect to pre-trial criminal
proceedings mirrored the reduced credibility of defendants at trial. 11%
(4/37) reported that defendants frequently committed perjury, and 32%
(12/37) reported that they commonly committed perjury. 51% (19/37) re-
ported that they occasionally committed perjury. 5% reported no encounters
with pre-trial perjury by defendants. As for law enforcement witnesses’
pre-trial perjury, 78% (32/41) of the judges reported occasional perjury
and 15% (6/41) reported no instances of perjury. 5% (2/41) reported that
it was frequent; 2% (1/41) reported that such perjury was common.

With respect to pre-trial proceedings, defendants’ fact witnesses again
had diminished credibility. 69% (24/35) of the judges reported occasional
perjury; 20% (5/35) reported that perjury was common; 6% (2/35) percent
reported frequent perjury; and 11% (4/35) reported no encounters with
perjury. With respect to prosecution fact witnesses, 86% (30/35) of the
judges reported occasional perjury; 3% (1/35) reported that perjury was
common; and 11% (4/35) reported no encounters with perjury.

With respect to expert testimony offered by the prosecution, 65%
(20/31) of the judges found no perjury; 32% (10/31) found occasional
perjury; and 3% (1/31) found perjury to be common. With respect to defen-
dants’ experts, 61% (19/31) of the judges found no perjury; 35%(11/31)
found occasional perjury; and 3% (1/31) found perjury to be common.

Asked whether attorneys who were the proponents of perjured testi-
mony “knew or had reason to know of the perjurious nature of the evi-
dence,” thirty four judges (69%) reported that this happened occasionally;
six (12%) reported that this occurred commonly; one (2%) reported that
this occurred frequently; and eight (16%) reported that this never occurred.

Individual Judges’ Comments
The judges were asked to respond to optional open-ended questions
regarding their views as to the prevalence of perjury, whether or not they
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believed that any action should be taken by legislation, court rule or de-
cision, or modification of the Code of Professional Responsibility to ad-
dress the issue of perjury” in both criminal and civil cases.

Snapshots of the judges’ responses are revealing both for the obser-
vations, and for their range. The following excerpted observations were
each made by a different judge:

“This has not been a significant issue in my courtroom.” “l don’t see
it as a problem. Of course, | don’t know if I've seen perjury at all.” (em-
phasis in original) “The real problem is that perjury is in the eye of the
beholder.”

One must “distinguish puffing and elaboration from purposeful mis-
statement.” “The problem is proving that a witness has committed perjury.
There are many times that you “know” that perjury is being committed
but do not have enough to make the necessary referrals.” (emphasis in
original) “While | believe | have heard perjured testimony, | have never
been faced with a situation where | knew testimony was perjured.” (em-
phasis in original) “Perjury is hard to prove. . . . It’s expected that people
must lie to avoid embarrassments, support family and friends, and pro-
tect their interests.”

“Perjury is widespread in matrimonial actions for reasons that are
well known. Perjury or at least exaggerated claims are commonplace in
motor vehicle personal injury cases, a direct if unintended consequence
of the No Fault Insurance statute which requires a showing of serious
injury before any recovery can be had for pain and suffering.”

“l believe that perjury in civil cases has become worse since President
Clinton was allowed to get away with it, and commentators . . . stated
that civil perjury is rarely prosecuted. . . . Perjury is widespread and get-
ting worse since the Paula Jones case, and getting worse particularly [in]
depositions.” Disparate treatment of Presidents Nixon and Clinton “are
testament enough to the lack of uniformity in the administration of jus-
tice in this country . . .”22

“Police perjury is widespread. The situation has worsened with the
present administration . . .”

“This being a land of opportunity, if the chief law enforcement of-
ficer of the United States (as well as his wife) can commit perjury with
impunity, and have his actions publicly justified and/or defended by promi-

22 Ths judge povioed ‘[ recert eanpke firel] siates an auigonh dfthe presert
Sandard. In conuncion wih a summary udgment mation by a defendntinatrade secrets
hsfomeremployersad Noonesawvmetgke anyhing’ (hence, ssLedfat)’
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nent leaders of the bar, and attorneys serving in the U.S. Congress and
Senate as the people’s representatives, can one justify denying the same
right to mere law enforcement minions?”

“In criminal cases, the most common offenders are not surprisingly
defendants.” “Criminal defendants who testify frequently lie. More able
attorneys seem able to dissuade their defendants from testifying.” “Other
than police officer testimony describing the reason for stops on the street,
the problem is not outright perjury, but rather [that] litigants testify in a
way consistent with their interest[s]—most times there [is] agreement in
basic facts, but it is the nuance that is different.” “In the civil area perju-
rious actions are more subtle.”

“Unfortunately, misleading statements and outright perjury in testi-
fying is part of the game.” “It’s no more or less prevalent than in society
at large.”

The Judges’ Reactions to Instances of Perjury,
and Their Recommendations

The responding judges reported a liberal use of a mixture of self-help
measures. Of the fifty nine responding judges, twenty (35%) have made
referrals to prosecutors of instances of perjury; ten judges (17.5%) have
made referrals to attorney disciplinary authorities; twenty (35%) have imposed
harsher criminal sentences, while in civil cases eleven (19%) have resorted
to dismissal of a cause of action or defense and nine (16%) have imposed
monetary sanctions. Additionally, one judge suppressed evidence; one judge
reported perjury to an agency supervisor, one judge reported it to an
attorney’s employer, and another made a report to a police officer’s
superior.

Finally, twenty judges (35%) have interrupted proceedings to admon-
ish witnesses, while sixteen (28%) have admonished counsel. Fourteen of
the judges (25%) had never taken any affirmative measure referable to
perjury.

Forty three responding judges (90%) were satisfied that the judges in
their court had available sufficient discretion, and a sufficient array of
remedies to address perjury; twenty nine (69%) were satisfied that appel-
late courts supported the measures they had taken to acknowledge, pun-
ish and deter perjury.

The judges were asked whether action should be taken by “legisla-
tion, court rule ordecision, or modification of the Code of Professional
Responsibility to address the issue of perjury” in both civil and criminal
cases: 65% (26/40) responded that no such action was warranted with
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respect to civil cases; and 70% (30/43) responded that no action was war-
ranted as to criminal cases.

The more detailed responses by responding judges are revealing:

“Attorneys have not sought relief in the rare instances | suspected a
problem.” “Perjury in civil cases is much more frequent than in criminal
cases, precisely because the judge has fewer weapons to combat it and also
because so many such cases settle before the judge has any opportunity to
take action . . . . Judges should be able to reduce or reverse jury verdict in civil
cases if [they are] morally certain perjury has materially affected the outcome.”

“l think an additional problem . . . [is] ‘misrepresentations’ to the
court by counsel—mostly in civil cases—which . . . you ‘know’ to be false
but which cannot be proved.” “Attorneys need more instruction as to the
meaning and importance of FRCP 11. More CLE programs on professional
ethics [are needed].” “Some disciplinary action short of criminal prosecu-
tion would be appropriate.”

“Make attorneys more responsible for suborning perjury. Monetary
sanctions should be Draconian. Criminal penalties should be mandatory
and harsh.”

“Prosecutors should be urged to prosecute more cases of perjury in
civil cases.” “Egregious cases should be prosecuted. Most judges believe
prosecutor[s are] not particularly enthusiastic to receive references of per-
jury from judges. . . . . The adversary system will suffer if we require coun-
sel to investigate independently the truth of prospective testimony. Un-
less counsel knows it’s false, that’s the job of the trial jury. Prosecutors
should [prosecute perjury in civil cases] to raise public awareness and for
general deterrence. Our nation is undergoing a decline in basic morality.
If our justice system is to continue to rely on sworn testimony which is
not corroborated we will have to start punishing perjury in this world by
prosecution and incarceration. The media should stop proclaiming as they
did in the case of the President that ‘everybody does it and it is seldom
prosecuted.” That’s not true.”

“Among all instances in which | believed there was perjury, only two
have been so blatant that I referred them to the U.S. Attorney . . . The
U.S. Attorney took no action in either case . . . . It is my view that there is
no ‘teeth’ in the perjury crime because it is almost never prosecuted, except
in high profile, notorious cases. Perjury will always be a real problem un-
less and until prosecutors prosecute in the rare cases when conviction is a
‘slam dunk’ even if the case lacks notoriety.” (emphasis in original).

“No matter what the laws, prosecutors have very little interest in pur-
suing perjury cases. I do not think district attorneys have any commit-
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ment to prosecuting perjury cases. If they did and it was publicized, |
suspect there would be a lot less perjury.” “Judges do not refer cases to
[the] D.A. for lack of confidence in [the] D.A.’s willingness to prosecute,
notwithstanding legal difficulties.”

“The number of [perjury] cases that would require investigation and
consume judicial time prevents a systematic response to every possible
case. The result has been to ignore it! . . . | find a larger than expected
number of victims in sex crime cases to have been untruthful concerning
their past sexual relationship with the defendant. The prosecution often
dismisses indictments for this reason but, to my knowledge, has never
prosecuted the former ‘victim’ even when conceding that the victim’s per-
jury has caused the arrest and indictment of an innocent person. If per-
jury cases are not actively prosecuted, any other remedy diminishes the
seriousness of the crime.” “When a case is sent to a prosecutor, the pros-
ecutor should have to report back to the judge what has been done.”

“New laws are not needed, abolition of the ‘double standard’ is.”

“Police administrators should create a culture of truthfulness, letting
the chips fall where they may. D.A.’s should be more skeptical when . . .
case[s] come in. Senior D.A.’s should do the screening.” Action should be
taken “particularly with reference to complainants whose later recanta-
tions are plausible and with police officers who routinely lie concerning
the circumstances of arrest and questioning of defendants.”

“In an adversarial system, the best device for getting to the truth is
vigorous cross-examination. Unfortunately, many attorneys are not suffi-
ciently skilled in the art.”

The Committee’s Conclusions and Recommendations

Several overall impressions emerge from the judges’ responses. In the
case of mos