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Of Note

O

THE 1999 BOTEIN AWARDS WERE PRESENTED BY HON. BETTY WEINBERG
ELLERIN, Acting Presiding Justice, Appellate Division, First Department,
at the Association on March 29, 1999.

The Awards, dedicated to the memory of Bernard Botein, former Presi-
dent of the Association, have been presented annually since 1976 to pay
tribute to court personnel in the First Department who have made out-
standing contributions to the administration of the courts.

The awards are sponsored by the Special Committee on the Botein
Awards.

This year’s recipients are: Hector Diaz, County Clerk in Bronx County;
Mary Ellen Keller, Deputy Chief Clerk of the Family Court of the City of
New York; Michael McAllister, Mediator/Settlement Coordinator in the
Civil Branch of New York County Supreme Court; John E. Murray, Deputy
Chief Clerk in the Criminal Branch of Bronx County Supreme Court;
and David Spokony, Deputy Clerk of the Court in the Appellate Division,
First Department.

O

AN AMICUS BRIEF WAS FILED BY THE ASSOCIATION IN THE SUPREME
Court of the United States in Florida Prepaid Postsecondary Education Ex-
pense Board v. College Savings Bank. Prepared by the Committee on Federal
Legislation (Louis Craco, Jr., Chair) the brief urged the Court to uphold
the Patent Remedy Act against a challenge that it is an impermissible
exercise of federal power over the states. The brief argued that for the
following reasons, the Patent Remedy Act is an appropriate exercise of
Congressional power. First, the Act does not impose duties or liabilities
on the states beyond those it imposes on private citizens who engage in
similar commercial conduct. Second, there is no doubt that Congress ex-
pressed its intention to subject the States to the remedies of the Act and
stated that it did so to protect the property rights on patent holders.
Under Section 5 of the Fourteenth Amendment Congress is empowered to
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protect the patent rights of persons and corporations against infringe-
ments by the States. Finally, the Act vindicates a significant federal inter-
est, the protection of patents and the uniformity of patent law, by pro-
viding for congruent proportionate relief against States that infringe. In
the present case the Petitioner, in infringing on the Respondent’s patent,
is acting no differently from any other commercial actor, private or State.
Because the Patent Remedy Act simply imposes upon the States the same
obligations as private citizens or others who allegedly infringe on pat-
ents, and subjects them to the same remedies, it is within Congress’ power
and must be upheld.

O

THE FOLLOWING NEW COMMITTEE CHAIRS AND DELEGATES HAVE RE-
cently been appointed for terms beginning September 1, 1999:

Robert James Anello (Professional Responsibility); Steven Lloyd Barrett
(Legal Referral Service); Andrea J. Berger (Lawyers Orchestra); Jeffrey R.
Brecker (Tort Litigation); William J. Burke and Lucia D. Swanson (Talent
Outreach Project); Maura M. Caliendo (Insurance Law); Nancy Ann Connery
(Delegation to the New York State Bar Association House of Delegates);
Mary Sembrot Croly (Legal Problems of the Aging); Leo T. Crowley (Health
Law); William M. Dallas, Jr. (Council on Judicial Administration); Julie
A. Domonkos (Task Force on Domestic Violence); Arthur F. Engoron (New
York City Civil Court); Hyman Frankel (Project on the Homeless); Will-
iam Geller (Young Lawyers); Stanley M. Grossman (Special Committee on
the Future of CUNY); Christopher Patrick Hall (State Courts of Superior
Jurisdiction); Gregory L. Harris (Federal Legislation); Peter M. Hosinski
(Foreign and Comparative Law); Richard D. Katcher (Mergers, Acquisi-
tions and Corporate Control Contests); Bruce R. Kelly (Product Liability);
Susan J. Kohlmann (Women in the Profession); David K. Lakhdhir (Inter-
national Law); Jonathan J. Lerner (Professional and Judicial Ethics); George
T. Lowy (Corporation Law); Christopher L. Mann (Project Finance); Tho-
mas F. Mclnerny (Books at the Bar); Richard G. Menaker (Legal History);
Edwina G. Richardson Thomas (Children and the Law); Stephen J. Shapiro
(Military Affairs and Justice); Pamela M. Sloan (Matrimonial Law); and
D. Evan van Hook (Environmental Law).
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Recent Committee Reports

African Affairs
Letter to Head of State of the Republic of Nigeria Regarding His Recent Initiatives
Towards Democracy in Nigeria

Banking Law
Comments on the Proposed “Know Your Customer” Regulations

Criminal Advocacy
Letter Commenting on Amendments to the Sentencing Guidelines

Criminal Law
Sexual Assault Reform Act of 1999

Estate and Gift Taxation
Memorandum on Tax Aspects of the Draft New York Principal and Income Act

Family Court and Family Law
Comments on Assembly Bill A.4230—“Open Adoption” Legislation

Federal Courts
Proposed Amendments to the Federal Rules of Evidence

Letter on Proposed Increase in Federal Government Life Insurance Premiums for
Judges of United States Courts

Letter Regarding Revisions of Second Circuit Rules in Light of Recent Amend-
ments to the Federal Rules of Appellate Procedure

Letter Suggesting that the Southern and Eastern Districts Make Available to Law-
yers and Litigants the Option to Have Orders and Judgments Faxed to Them Rather
than Mailed

Federal Legislation
Amicus Brief, Florida Prepaid Post-Secondary Education Expense Board v. College Sav-
ings Bank

Foreign and Comparative Law/Project Finance
Purpose and Scope of Guide to Assist the Promotion of Public Infrastructure Devel-
opment through Private Investment

Futures Regulation
Letter on the Proposed Amendments to the Code of Federal Regulations Relating to
“Know Your Customer” Programs

Letter on the Proposed Amendments to CFTC Rules 30.5 and 30.6

Government Ethics
Letter to ABA’s Committee on Ethics and Professional Responsibility Regarding the
Proposed Pay to Play Rules
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RECENT COMMITTEE REPORTS

Housing Court
Letter to Chief Administrative Judge Regarding Pay Raises for Housing Court Judges

Immigration and Nationality Law
Letter Regarding Parole of Asylum Seekers

International Human Rights
Letter in Response to the Consultation Paper: Legislation Against Terrorism, Pre-
sented in December 1998 to the Parliament (Northern Ireland)

Letter to Ankara Bar Association Concerning One of Its Members Who Faces Pos-
sible Disbarment for an Article he Published

Letter Concerning the Murder of Rosemary Nelson, A Northern Ireland Lawyer
and Human Rights Advocate

Council on Judicial Administration
Report on Litigation Backs

Statement on the Proposed Judiciary Budget for the Fiscal Year 1999-2000

Labor and Employment Law
Employment Law Training for Arbitrators

Legal Issues Pertaining to Animals
Access Rights of People with Disabilities and their Service Animals

Matrimonial Law
Reorganization of Section 240 and 252 of the Domestic Relations Law

Securities Regulation
Comment Letter on “Aircraft Carrier” Release

Sex and Law
Comments on Proposed Rule for Expedited HIV Testing for Women and Newborns

Report on Senate Bill 1583 Regarding Sexually Violent Predators

Social Welfare
Letter to Mayor Regarding Eviction of Homeless Families From Shelters

Letter Urging the Office of Temporary and Disability Assistance to Withdraw Pro-
posed Legislation Related to the Referenced Regulation which Would Make Local
Districts’ Supervisory Review of All Case Action Optional

Report on S.3655, An Act to Amend the Social Services Law in Relation to Applying
the Learnfare Program to All Schools

Transportation
Letter Regarding Assembly Bill A.3969 Which Would Establish Maximum Speed
Limits as Low as 15 MPH

Copies of any of the above reports are available to members by calling (212)
382-6658, or by e-mail, at lyuen@abcny.org.
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Benjamin N. Cardozo Lecture

Affirmative Action:
An International
Human Rights Dialogue

On February 11, 1999, Ruth Bader Ginsburg, Associate Justice of the
United States Supreme Court, delivered the 51st Benjamin N. Cardozo
Lecture.

MICHAEL A. COOPER
It gives me great pleasure to welcome you to the most significant event of
the year at this Association: the Benjamin N. Cardozo Lecture. This is the
fifty-first Cardozo Lecture, and it will be given by one of our own, a mem-
ber of the Association for 38 years, United States Supreme Court Justice
Ruth Bader Ginsburg.

If you challenge or question my description of this evening as the
most significant of the year, | can respond by naming for you some of the
past lecturers, for they are surely inhabitants of the pantheon of the law
in the United States in this century: six justices of the United States Su-
preme Court, in chronological sequence, Justices Jackson, Frankfurter,
Douglas, Harlan, Warren and Brennan; five judges of the New York Court
of Appeals, Judges Lehman, Breitel, Jones, our current Chief Judge Judith
Kaye and Judge Joseph Bellacosa (both of whom we are delighted to have
with us this evening); and other luminaries of the law, including Lon
Fuller, Henry Friendly and Erwin Griswold.

In March 1940, the Association’s Special Committee on Post-Admis-
sion Legal Education reported a series of recommendations, the first of
which was to establish an annual lecture “to be known as the Benjamin
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BENJAMINN. CARDOZO LECTURE

N. Cardozo Lecture, dealing with a subject of general legal interest to the
Bar.” The Lecture, according to the Committee, was to remind us of Judge
(and Justice) Cardozo and “ ‘that spiritual harvest which comes from the
example of an unblemished character’... that radiated goodness, that was
inspired by a love for the law, a passion for justice and a sympathy for
humanity.” In asking Justice Ginsburg to deliver the fifty-first Cardozo
Lecture, we have surely hewed to the original charge by that Committee.
| do hope, however, that the Committee would excuse us for failing to
honor its specification that the lecture be “given some time in May or the
beginning of October” and its further specification that the lecture be
“published, but without involving the Association in any financial obli-
gation.” | cannot help wondering whom the Committee expected to bear
that financial burden? Was it to be the lecturer?

I have presumed to call Justice Ginsburg one of our own, for she is: in
addition to being an Association member for 38 years, she is a former
member of the Executive Committee, presided at the final round argument of
the National Moot Court competition in 1995, and was a celebrant of the
Association’s 125th anniversary at Lincoln Center in September 1995.

Justice Ginsburg served on the Association’s Executive Committee for
four years from 1974 to 1978. The minutes of the Executive Committee
record that at its meeting on November 6, 1974 “Ms. Ginsburg”—we were
enlightened even then—*“urged that it be Association policy that Com-
mittees do not schedule dinner meetings at clubs which do not admit
women.” The minutes further record that “[a]fter discussion, it was the
sense of the meeting that the Chairman”—well, perhaps we were not fully
enlightened”—send a letter to all Committee Chairmen with regard to
the scheduling of dinner meetings at clubs which practice any form of
discrimination....” We have searched for but regrettably cannot find a
copy of that letter. However, the yearbook reprints among selected resolu-
tions of the executive committee the April 8, 1981 resolution, as amended
on March 3, 1988, that “it is hereby resolved to be the policy of the As-
sociation that none of its meetings and no meetings of its officers, committees
or staff be held at clubs whose admissions policies are known, or are publicly
acknowledged, to be discriminatory on the basis of sex, color, race, religion
or national origin, disability, age, marital status or sexual preference.”

Justice Ginsburg’s curriculum vitae is so well known to this assembly
that | need only touch on some of its high—and two low—points. Ruth
Bader was born in Brooklyn and after attending James Madison High
School and Cornell, spent the first two years of her law school education
at Harvard and the last at Columbia. She was a member of the law review
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at both schools. | know of no other law school graduate over whom two
schools have fought so hard, albeit genteelly, in claiming her as an alumna.
She was recommended by Professor Sacks at Harvard Law School to Justice
Frankfurter, but he was not prepared to hire a woman clerk, much less
one who was married and had a small child. As incredible as it may seem
today, nearly forty years later, Ruth Bader Ginsburg received not one offer
of employment from a New York law firm.

Justice Ginsburg clerked for Judge Edmund Palmieri on the United
States District Court for the Southern District of New York and then joined
the faculty of Rutgers University School of Law and nine years later be-
came the first tenured woman on the faculty of Columbia Law School.

While at Columbia she founded the Women’s Rights Project at the
American Civil Liberties Union and during the seventies argued or sub-
mitted amicus briefs in six cases involving gender discrimination before
the United States Supreme Court, winning five of them. You will have
noticed that | referred to those cases as involving gender discrimination,
not women’s rights, for her choice of plaintiffs and her arguments were
intended to challenge sexual stereotypes. Why, she asked, should a woman
be able to purchase 3.2 percent beer in Oklahoma at age 18 when a man
had to wait till the age of 21? Why should a woman be entitled to claim
social security benefits when a man, widowed and the primary caretaker
of a child, could not claim equivalent benefits? And why should women
be exempt from jury service on request or excluded from jury service un-
less they affirmatively stated a willingness to serve when men were not so
treated? There were no satisfactory answers to those questions, and Jus-
tice Ginsburg must have known that when she argued those cases. Justice
Ginsburg has been called, quite aptly | believe, the “Thurgood Marshall
of gender equality law.”

Much has been written of Justice Ginsburg’s preference for the par-
ticular over the generalization and her respect for the details of cases and
their procedural settings. | could attempt to capture in a sentence or two
her judicial philosophy, but I am not that foolish, nor will | postpone
any longer your opportunity to hear from her, not me. So | will close
with a compliment paid to Justice Ginsburg that | envy. “A conversation
with her,” an acquaintance has said, “is a special pleasure because there
are no words that are not preceded by thoughts.”

Justice Ginsburg’s topic this evening is “Affirmative Action: An Inter-
national Human Rights Dialogue.” We eagerly await her exposition of
that subject. Please join me in welcoming the Honorable Ruth Bader
Ginsburg.
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Benjamin N. Cardozo Lecture

Affirmative Action:
An International
Human Rights Dialogue

Ruth Bader Ginsburg”
and Deborah Jones Merritt™

ecember 10, 1998 marked the fiftieth anniversary of the

United Nations Universal Declaration of Human Rights.

I thought it appropriate, in recognition of that anniver-

sary, to select for this lecture a subject that touches and

concerns main themes of the Universal Declaration. My

topic is affirmative action, as anchored in the Universal

Declaration, as the idea unfolded in the United States, and as the concept
is employed elsewhere in the world.

This Association’s members, in the 1990s, have renewed endeavors to

act affirmatively, as counseled by the Committee to Enhance Diversity in

*Assodaie Jusioe, Supreme Courtdfhe Unied Saies.
* John D. Drinko-Baker & Hosietler Chatr, The Ohio Siate Universty Colege of Law. The
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RUTHBADER GINSBURG

Hon. Ruth Bader Ginsburg

the Profession and affiliated committees. The Association’s ongoing ef-
forts are trained on trying issues—the retention and promotion, by law
firms and corporate legal departments, of minority and female law-
yers.! Affirmative action is currently among the more vigorously de-

1 haddionbmonioingheprogessoiminoiy andiemele atiomeys and seting goels

fortretpogess heAssodsionhescommissored sy icartschdashpintsied. See

ORI sExendd, Glass Celings and Open Doors: Women's Advancementin the
LegPoessn, 64 FORDHAML. REV. 291(1995)(reporttothe CommiteeonWomeninthe

Praesson, The Assoaaiondfte Bardfhe ClyofiNew Yak), Responsesto . GessCdgs
and Open Doors: Women's Advancement in the Legal Profession, 65 FORDHAM L. REV. 561
(1986) (cdedndfessaystespondng b Bse s ienat), seeako Ruth Bader Gnsburg &
LauaW.Bi, Women in the Federal Judicary: Three Way Pavers and the Bxhilaraiing

Change PresidentCarter Wrought, 64 FordhamL Rev.281,288-89(1995) (edrepubished
asoompanonoEsEnsepatoinghetPrestentCnons hihyalimeveadonn

gppornting women o the federa bench wes ‘natthe resut of any quoa sysent’ bt ofa

concerrated searchiorqualied canddaes; those gppoinieesachieved higher ABAings
maweregetentelessovarseapponieesdihetree prevolsadmngiaions).
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BENJAMINN. CARDOZO LECTURE

bated human rights issues, and this Association’s efforts may be closely
watched by critics and skeptics as well as participants and their sup-
porters.

The Universal Declaration of Human Rights encompasses both civil
or political rights and economic or social rights. Affirmative action stands
at the intersection of these two complementary categories. Affirmative
action aims to redress historic and lingering deprivations of the basic
civil right to equality, the legacy of slavery in the United States, for ex-
ample, or of the caste system long entrenched in India. It was also con-
ceived as a means to advance the economic and social well-being of women,
racial minorities, and others born into groups or communities that dis-
proportionately experience poverty, unemployment, and ill health. Fo-
cusing on affirmative action, we may better comprehend how the two
classes of rights (civil and economic), though once and still set apart by
politicians, jurists, and scholars, commonly relate to promotion of the
health and welfare of humankind.?

I will begin with a few notes on terminology or definition. | will use
primarily the United States expression “affirmative action,” but | will also
refer to the “reservations” of India and the “positive action” of Europe.
Under the heading affirmative action, | would include any program that
takes positive steps to enhance opportunities for a disadvantaged group,
with a view to bringing them into the mainstream of civic and economic
life. The steps may be small and encounter little resistance—for example,
advertising job openings in newspapers serving minority communities.
Or they may be more radical, costly, and controversial, for example, sub-
sidizing childcare for infants and pre-school children and providing paid
parental leave for the weeks immediately after childbirth. Also in the af-

2 Two covenants, bath adopied by the Uniied Nations in 1966, are desgned o implemernt

the Dedaraion the Coverart on OM and Polical R is which dons the it tnerty-

arearides afthe Dedaraiion, and he Coveranton BEconomic, Sodel and Qulural R s,

which ceniers on socel and economic presaiptions of the Decaraion. See harsord
Covenanton G and Poliical Righis, GA. Res. 2200, UN. GAOR, 21t Sess, Supp. No.

16,852, UN. Doc. AB316 (1966); Intemetional Covenarnt on Economic, Socal and Cuk

ural Rights, GA Res. 2200, UN. GAOR, 21st Sess, Supp. No. 16,at49, UN. Doc AB316

(1968); Lauis Herkin, The nemeiorel Bl of Rgis: The Universdl Dedaration ard the

Covenants, i n INTERNATIONAL ENFORCEMENT OF HUMAN RIGHTI$-914-16RuckiBarterct
&Jadn A Jdonicz eds, 1985). The Unied Saies s a paity b the Covererton Qdand

Palical Rgs, buthes natjoned the Goverart on Econamic, Socel, and Culuia Rghis.

For a dsaussion of e evaliion of economic and sodd rights aer he Dedaraion, see

HENRY J. STEINER&PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT: LAW, POLITICS, MORALS
256264, 267-268 (1996).
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firmative action arsenal are the goals, preferences, and quotas that have
provoked powerful opposition.

I. THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

I turn first to the foundation document for contemporary human
rights discourse, the 1948 Universal Declaration of Human Rights. That
document does not mention affirmative action, for at mid-century, the
term was not yet in vogue. But the Declaration does contain two intellec-
tual anchors for affirmative action.

First, the Declaration repeatedly endorses the principle of equality.
The preamble speaks of “the equal and inalienable rights of all members
of the human family,” and of “the equal rights of men and women.”?
Article 1 declares that “[a]ll human beings are born free and equal in
dignity and rights”;* Article 2 instructs that “[e]veryone is entitled to all
the rights and freedoms set forth in this Declaration, without distinction
of any kind.”® Reiterating the nondiscrimination principle, Article 7 states
that “[a]ll are equal before the law and are entitled without any discrimi-
nation to equal protection of the law.”®

The Declaration aims to ensure that proclamations of equality and other
civil rights become more than aspirational. Article 8 states that “[e]veryone
has the right to an effective remedy . . . for acts violating the fundamen-
tal rights” accorded him or her by the adhering nation’s constitution or laws.”
An “effective remedy,” in the context of centuries of discrimination, it has
been forcibly argued, must include at least some modes of positive gov-
ernmental action. U.S. President Lyndon Johnson so indicated when he
famously declared: “You do not take a person who, for years, has been
hobbled by chains and liberate him, bring him up to the starting line of
a race and then say, ‘You are free to compete with all the others.””8

3, Universal Dedaration of Human Rights, preamble, GA. Res. 217A, UN. GAOR, 3d
Sess, pt 1,a 71, UN. Doc. ABL0 (1948) hereinefier died as UDHR)

41d.art.1.

51d.art.2.

6ld.art.7.

7 | d.at8 WheAde 8mancaies iemedies forvickiors dfanefonis corsiuion o

I, the Dechraionnodoutbtanicpaies inoopoaraion afthe ey prindoeniothose:

soucesafaw

8LyndonBJorson, To Fd  Thee RYS, i n THEAFFIRMATIVE ACTION DEBATE 16,17(Geage
EQuryed, 1996)
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The Universal Declaration might be read to touch as well on the
major objection to affirmative action, the concern that it promotes one
person’s equality at the expense of another’s right to the same treatment.
Article 29 states: “In the exercise of his rights and freedoms, everyone
shall be subject only to such limitations as are determined by law solely
for the purpose of securing due recognition and respect for the rights
and freedoms of others.”® If not a clarion statement, this formulation
can be read to suggest a place for accommodation, to prevent continued
suppression of people whose rights were once denied, dishonored, or ig-
nored.

In addition to the Universal Declaration’s commitment to the ideal
of equality, the document provides (as | just indicated) a second support
for affirmative action, one rooted in social and economic prescriptions.
Article 23 declares that everyone has the right to work, including “free
choice of employment,” “just and favourable conditions of work,” “pro-
tection against unemployment,” and “equal pay for equal work.” Ar-
ticle 25 pledges an adequate standard of living, encompassing “food, cloth-
ing, housing and medical care and necessary social services.”!* And Article
26 affirms that “[e]veryone has the right to education,” provided “free, at
least in the elementary and fundamental stages.”!?

These articles suggest that all members of the human community should
have the wherewithal to reap the fruits of that community. The provi-
sions do not command that all will share equally, but they do imply that
there are minimum levels of employment, education, and subsistence all
should have. If a nation finds that citizens of one race—or sex or reli-
gion—endure a markedly inadequate standard of living, then Article 25

9.UDHR, sy mke3aXQ
01 dagyi dazp)

11 dat25) Thearideasodscarestefihtiossoutynheavenioiurempoyment,
sokness dsabity,widowhood ddagearatheriadkofiveihoodinaroumsiancesbeyond
frerdiledaorid’ | d.

I dmmmﬁmﬁmwwm

met'l  d ﬂememebhﬂtnmbl"gﬂairamnwmmjbedob

dimeleadionnadmissonpoldes ThenextsediondfAde26 honeversLggesistet

‘meit’inthe conextofhigher educaion mightindude, among aherfedors pusLicfa

dverse student popuiaion. That sedion caks for education 1 ‘fromoie understanding,
eanceandiiendsipamonganaionsrecelonelgousgous” | da &) sedo
i noeS8andaccompenyingiex(noingthispartonaiArde 26ncormecionwinte

US. Supreme Couts Bakke dadET)
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RUTHBADER GINSBURG

suggests an obligation to uncover the cause of, and respond to, that en-
durance. Similarly, if women or members of minority races suffer higher
unemployment rates than do members of the dominant group, Article 23
suggests an obligation to ask why that is so, in order to address, and not
ignore, the imbalance.

Consider, for example, this statistical picture of the United States. A
1995 United Nations report estimated that white Americans, if ranked as
a separate nation, would lead the world in well-being, a measure that
combines life expectancy, educational achievement, and income.*® Afri-
can Americans, in contrast, would rank a depressing twenty-seventh world-
wide, while Hispanic-Americans would rank even lower at thirty-second.**
After noting these discrepancies, the authors of the U.N. report observed:
“full equality still is a distant prospect in the United States, despite affir-
mative action policies and market opportunities.”*®

Worldwide comparisons between the status of women and that of
men are similarly telling. Women shoulder more than half the world’s
workload, including the lion’s share of unpaid housework and childcare.¢
Yet their wages lag behind those of men in every country, and they hold
only fourteen percent of administrative and managerial jobs worldwide.”
More than seventy percent of our planet’s poor are women; women suffer
more unemployment than men in every world region; and women out-
number men two-to-one among the 900 million who are illiterate.®

If we take seriously the promises of employment, education, and sus-
tenance made in the Universal Declaration of Human Rights, these dis-
crepancies demand affirmative government attention. It seems implau-
sible that such marked differences would occur with no discrimination
lurking in the background. (Science has now assured us, for example,
that the female is not, as was once widely believed, an imperfect or unfin-
ished male. Women today excel in fields once thought beyond their natu-

13 See UNITED NATIONS DEVELOPMENT PROGRAMME, HUMAN DEVELOPMENT REPIRBA2
(1995). When al USS. populstions are combined, the Uniied Siates ranks second workd-
wide—atter Canada—on the UN. welhoeing scake. | daig

U Sl a2
151 d

16 Seda 8B
17. Seedl &3637.

BSed a3 3t sedo RemakshyFsladyHiayRochamCinonnCommemoraionof
theS0hAmiversary dfhe Unied Nations General Assambly Adopionand Procametion dfre:
Universal Dedaration of Human Rights (Dec. 10, 1997) <ttipiman2whiehouse.gov>.
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ral talents. Yet another long-held notion fell last summer when Hungar-
ian Judit Polnar defeated world chess champion Anatoly Karpov in match
play.*®) And even without hard proof of discrimination, as | just noted,
the Declaration’s economic and social prescriptions suggest an affirma-
tive obligation to address marked degrees of disadvantage.

In addition to the two anchors for affirmative action—ending equal-
ity deprivations and advancing economic well-being—the 1948 Declara-
tion contains a provision some might describe as an affirmative action
clause. Article 25, which proclaims the right to an adequate standard of
living, also declares that “[m]otherhood and childhood are entitled to
special care and assistance.”?® Viewed through one lens, this provision
compassionately encourages states to develop special policies protecting
the physical and emotional health of mothers and their children.

In my view and experience, however, the language of the provision
raises a troubling concern. Patriarchal rules long sequestered women at
home in the name of “motherhood,” rather than allowing them to inte-
grate parenthood with paid labor. It is not always easy to separate rules
that genuinely assist mothers and their children by facilitating a woman’s
pursuit of both paid work and parenting, from laws that operate to con-
fine women to their traditional subordinate status, and to relieve men of
their fair share of responsibility for childraising.? Article 25 of the Uni-
versal Declaration evokes this tension, which runs throughout discussions
of affirmative action for women, without in any way resolving it.??

19 MalcomPen, Chess:PolgarSpeedsPastKarpov, DAILY TELEGRAPHIINE151998422.
Pobers one dfthree crarmpion dessaying ssiers iored by et ey, LasAoPdoar.

. - . ) -y . e
senor Pagar refused i alow his daughters o play inwomenonly toumamenisbecause he

beleved thelower expedaionswould hindertherr developmernt. | d.

20. UDHR, spa me3aX)

21. Foran earier dsoussion ofthis problem, see Ruih Bader Grgburg, Some Thoughts on
BerignCassicaionintheConexdoSex, 10Com LRev813(1978). Seeako Foko v

ks o s wes el byandce dforec e whih  hpadE g
wamen natonapecesialbuinacage’) Salerim iInc v Kity 486P 20520 541 (Cal

1971 en  banc) (Thepedesialuponwhichwomenhavebeenplacedhasaltooafien,upon
dosangpecinbeenevesisdasacage) FadsaLssonsafhesameersoninaheriscl

Sysems, see, foreampe, Dertie A Grossiman, VaLriayAfimehve AdonParsinlly

andtheUnied Seies: DileiigNoions of Gender Ecpially, 14Camp Lab L 1851993

Card Deugherty Rasnic, Austrials Afirmaive Acion for WWomen Workers Versus Proiecive

Leghionforthe‘Weaker Sex: Incongruous Conoepis? 46 Laborl ) 749(1996).

22 TheprodlemisespedalyaauientheEngishiangLegeversonofihe Dedaraionwhich
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Of more recent vintage, the 1979 Convention on the Elimination of
All Forms of Discrimination Against Women,? one of several conventions
stemming from the Universal Declaration, asserts the state’s obligation to
protect both parenting and women’s full workplace participation. Article
5 of that convention first directs states to “take all appropriate measures”
to eliminate prejudices underlying the assignment of men and women to
stereotyped roles.?* The same article then calls for education to achieve
“recognition of the common responsibility of men and women in the
upbringing and development of their children.”?

Article 11 of the convention prohibits dismissal of pregnant workers
and those on maternity leave.?® The article also directs states to introduce
paid maternity leaves; to encourage social services, especially childcare
facilities that permit parents to combine work and family life; and to
protect pregnant women from harmful working conditions.?” Somewhat
ambivalently, Article 11 accords women a right “to protection of health
and to safety in working conditions,” including “safeguard[s]” of their
reproductive functions.?® It is not altogether clear that this provision calls
upon employers to make the workplace safe rather than to protect a woman’s
pregnancy or fertility by barring her from well-paid occupations.?® The

uses the mesauine pronoun “he” for universal relrences. In thet version, sedion ane o
Aty aaress gayore.. teightivasacaddMgadegeeiortehesh
adwelbeing of him sdadd h i's famiy;" whie sedion o diiers ‘fmjatherhood and
chichood.... speddl careandasssiance” UDHR, supa noe3 at 25 empressadded).
davoetherivesiomaherhood. The Frenchiextavaids thisdchaiomy:“ Toue persomnea

ctlre s . ey
23 GA Res. 34/180, UN. GAOR, 34th Sess, Supp. No. 46, at 193, UN. Doc. A34/46
(1979) [hereidtier died as CEDAW] The Unied Staies s the anlywestem demoracy thet
hesnatraiied he Convenion See Malina Haberstam, Unied Seies Relicaiondte
ConventionontheEiminationofAIFormsafDisciminationAgainstWormen, 3l GEO. WASH.
JINTLL&ECON. 2 9 (197

24.CEDAW, spa neRas)

51 d.at5p) Thssedonakoreciesen caionibdavep apoperundasandng of
reryasasoEndn’ | d.

B Sedl. augy sedoifa notes 83, 129 (desarbing Uniied Sietes and European
Unoncasesonpregnancyleavesand dsmissaks).

Z. Se CEDAWspa meRalignliggeuoo

BRI d.art. 13(f).

29, The Unied Sates Supreme Cout hes inepreted Tite VL dfthe i Rohs Ad, 42
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article also falls short, in my judgment, in failing to recognize that after
the weeks surrounding childbirth, leave for childraising is most neutrally
typed parental leave, not maternity leave.

In other provisions, the Convention on the Elimination of All Forms
of Discrimination Against Women broadly condemns sex discrimination
and directs nations to take positive steps to counter that bias.’*® And Ar-
ticle 4 expressly shields affirmative action programs of the controversial
kind; it states that “[a]doption . . . of temporary special measures aimed
at accelerating de facto equality between men and women shall not be
considered discrimination as defined in the . . . Convention.”3! The same
article also provides that “special measures . . . aimed at protecting mater-
nity shall not be considered discriminatory.”2

Preceding the convention on elimination of discrimination against
women by fourteen years, the 1965 International Convention on the Elimi-
nation of All Forms of Racial Discrimination® similarly endorses affirma-
tive action as a means of advancing racial equality. Article 1 declares that
“[s]lpecial measures taken for the sole purpose of securing adequate ad-
vancement of certain racial or ethnic groups . . . shall not be deemed

USC.§2000e-2() (1994), whchbarsemploymentdsaimnaiononthe bess of 'sex "o

v.JohnsonCortroks,Inc, 499U.S.187,211(1991). Asthe Coutrecogrnizedithere: Concemn

forawomans exsing ar paenial ofigring hisoricaly hes been the exouse for denying
womenegualemploymentoppatunties..... isnomore gopopisie forthe cours thentic
sforndvdualemployersiodecdewhetheravomanisieprodudiveroesmoreimporiant
pherssfandherfamiythenhereconamicioe” | d

30. Forexample, Avide 2‘tondenis] dsaimination againstwomenindisforms,"and

esiabishes saven underiakings 1 end thet disaiminaion. CEDAW, supra me23at2
Afe3reLssHsD Henaishpai Bintepdd soHent and

and advancement ofwormen, for the purpose of guaranteeing them the exerase and enjoy-
mentofhumanighisandfundamental freedoms onabesisofequallywihmen” | d. at. 3

3l d.at4l) Treaidesesesteempoayrauedheeddions temesses
‘shelinnoway ental asa consequence the mainienance ofunegual or separate sandards,
these measures shal be dsooninued when the dedives of equally of appoarunily and
treaimenthavebeenachieved”’ | d.

3. GA Res. 2106A, UN. GAOR, 20h Sess, Supp. No. 14, at 47, UN. Doc. A6014

(195B)heraBlerdiecasiCRD] TheUried Saesvatiedisconvenioninlood. See us
DEPT OF STATE, TREATIESINFORCE  422:23(1996) eneredinoiaeforhe Unied Saieson

November 20, 1994).
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racial discrimination.”®* Notably, this caveat appears in the convention’s
very first article, even before the document’s direct prohibitions of race
discrimination.

The race convention also obligates states to take “special and con-
crete measures to ensure the adequate development and protection of cer-
tain racial groups or individuals belonging to them for the purpose of
guaranteeing them the full and equal enjoyment of human rights and
fundamental freedoms.”® The convention thus positively instructs affir-
mative action to eliminate racial discrimination, “when the circumstances
so warrant.”3®

To recapitulate, the Universal Declaration of Human Rights, read to-
gether with two of its associated conventions (the one outlawing racial
discrimination, and the one proscribing discrimination against women),
indicates that affirmative action is not necessarily at odds with human
rights principles, but may draw force from them, in particular, from the
prescriptions on equality coupled with provisions on economic and so-
cial well-being. | turn next to three legal systems that have endeavored to
advance equality and economic security through affirmative action mea-
sures.

Il. AFFIRMATIVE ACTION IN THE UNITED STATES

Concentrating on the legal system | know best, | will describe first
the origin and current situation of affirmative action in the United States.
Courts sporadically used the term “affirmative action” in the late nine-
teenth and early twentieth centuries to describe various remedial steps
imposed upon a defendant.®” The words entered the legal lexicon with

3AICRD, supa roex3at 1)L iethepoedoniogerdarhessddiimel.eadnts
auhaiy i imied © emporary messures: Racel dsindions are pamisshe ‘provided,
however, thet suchmeasures donat, as a.conseguence, leed o the mainienance of seperaie
i sirdieertiecegoysandtetteyentbecriuedaertededesor
whichtheyweretakenhavebeenachieved” | d.

3| d.at2Q TrspepniddsapososrerbteaenAtke 1 The

‘measures shel nno case enfial as a consequience the mainienance of uneauial or separate
1ights for diierert racel groups aller he dgedives forwhich hey were len have been
aeed’l  d.; sedoapa oe3l

36.ICRD, supa neRBat))

3 Seeg, Taylorv Tano, 8US. (16Wel) 366, 375(1872) (edediniestywina
foregn netion “might require prompt afimaive adion” by the govemment in yeing a
fugive) QlydfGakenav. Amy, 72US. (G\Wal) 706, 708 (1866) (dyssponershedio'be
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their contemporary connotation in 1961. That year, President John F.
Kennedy, building on an earlier Second World War prescription, signed
an executive order requiring government contractors to “take affirmative
action to ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, creed, color, or
national origin.”*® The order also bound executive departments and agencies
to recommend “positive measures for the elimination of any discrimina-
tion, direct or indirect, which now exists.”3°®

bondhaders); sean  PhejpsDodge Cop.v. NLRB, 313U.S. 177, 188 (1941) (conceming

NLRBs saLiny aLhaty © ele ‘dlimeive adior’ © ‘eledLee te pdoes’ o e

NLRA). Foramore recert recogniion dfafimeaive adion as an equiiske fremedy, see for

example, Franks v. Boaman Transp. Co, 424 US. 747, 777-78 (1976).

38, Bxec. OrderNo. 10925, § 301, 3CFR . 448, 450 (1959-1963); seeatodl § 3203
CFR &t 451 (authorizing the Presidents Commitiee on Egual Employment Opportuniy o
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11,246asAmended, 5 CHIKENTLREV.  67,7071(1982)
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During most of the 1960s, this vigorous language was not pressed
heavily into service. Kennedy’s Committee on Equal Employment Oppor-
tunity attempted to “jawbone” government contractors into hiring more
minority workers,* and President Johnson added sex to the list of pro-
tected classes in 1967,* but muscular implementation postdated the Kennedy-
Johnson years.

It bears remembrance that affirmative action was shifted into high
gear in the United States by Republican officeholders—President Richard
Nixon; his Secretary of Labor George Shultz and Assistant Secretary Arthur
Fletcher; and then Labor Solicitor Laurence Silberman.*? In 1969, Nixon’s
Labor Department issued its Revised Philadelphia Plan, requiring govern-
ment contractors in that city to set goals and timetables for hiring minor-
ity workers in six construction trades.*®* Contractors who failed to comply
risked loss of their valuable contracts. The plan served as a model for impos-
ing affirmative action requirements on other government contractors;
subsequent orders also included goals to expand the employment of women.

andpubcandpivaieagendes anda cheravalbieinsiumenislies bcauseanybbor
unonreauiingagencyoraherepreseniaivecinokerswhosomeaybeengagedinwark

under Govemmentcontracis io cooperaie wih, andiocomplyintheimplemeniation i he
puposesdtsade’) i d. §307,3 CFR a 452 (contrading agendes mLst gpport
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MNSee JrsElesl, The Genesisand Present SaiLs of Afimnaive Adionin Employ-
mertEoonomic Legal andPolicalReslies 0 IOWAL REV. 901,909(1985).

4ASee  BxecOrderNo.11,375,3CFR 684(1966-1970). Johnsonpreviouslyhedissuedan
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Nixon’s decision to require goals and timetables to break away from
historic practices, including trade union nepotism, generated controversy.*
The program survived both public criticism and legal challenges in the
1970s, | believe, for two reasons. First, the plan did not impose rigid quo-
tas on government contractors. Instead, it required contractors to set their
own goals by examining the availability of minority workers in the local
workforce. Contractors then pledged to make good faith efforts to meet
these goals. The plan was government-monitored, but it left considerable
discretion to individual employers.*

Second, although Nixon’s Philadelphia Plan cited no international
covenants, it rested on the twin supports of remedial justice and eco-
nomic equity. Despite the passage of major civil rights legislation govern-
ing the private sector in 1964, overt discrimination still marked work-
places in the United States in 1969. More subtle forms of bias, such as old-
boy networks and word-of-mouth hiring among white male workers, fur-
ther restricted the opportunities of women and minorities. The Labor De-
partment used the government’s billion dollar purse to combat these in-
equities.*®

The Philadelphia Plan was propelled by more than government be-
nevolence. It responded to a crisis in the economic well-being of minority
Americans. The 1969 plan followed several years of urban unrest, which a
blue ribbon investigatory commission attributed in part to economic dep-
rivation.*” Arthur Fletcher, the Assistant Secretary of Labor who issued the
plan, recalls that President Nixon first directed him to fashion a welfare
grant program to address this urban poverty. Fletcher persuaded Nixon to
raise the standard of living for minority Americans by expanding job
opportunities instead.*® Nixon himself later observed that the goals and
timetables devised by his Labor Department were “necessary and right”
because, in his words, “[a] good job is as basic and important a civil right
as a good education.”®

During the 1970s, affirmative action expanded modestly throughout

4 Sxeg, Schunerk, supra noe43a 74749,

4 Seed & m

4 Sxeg, Corracors Assh v. Seaeiaty of Labar, 442 F2d 150, 173 (3d Gre. 1971);
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the United States. Government agencies, universities, and private employ-
ers, prompted by executive orders and civil rights laws, adopted a variety
of plans. These efforts never lacked concerted opposition, including charges
that the very idea is at odds with the Constitution. The United States
Constitution, framed at the end of the eighteenth century and amended
most relevantly in 1865-1870 regarding race, and in 1920 to enfranchise
women, enumerates some civil and political rights. Unlike the Universal
Declaration, however, the U.S. Constitution details no economic and so-
cial goals. And it does not expressly contemplate affirmative action; it
simply gives Congress authority to “enforce . . . by appropriate legisla-
tion” the fundamental instrument’s equality guarantee.®® The constitu-
tionality of affirmative action in the United States, therefore, depends in
large measure upon judicial interpretation of the Constitution’s promise
of “equal protection of the laws.”%!

The U.S. Supreme Court first ruled on the constitutionality of a race-
based affirmative action plan in 1978, in Regents of the University of Califor-
nia v. Bakke.5? The case produced six opinions from nine Justices, with the
views of a single Justice, Lewis F. Powell, Jr., controlling the outcome.
Justice Powell disapproved a state-run medical school’s affirmative action
program, which set aside about one-sixth of the school’s seats for minor-
ity students, but he wrote that public universities could consider race as
one factor, among several, when admitting students.

Like the designers of the Philadelphia Plan, Justice Powell resisted
fixed quotas. Schools could consider minority race as a factor favoring
admission, but could not designate a set number of seats for minority
students. Powell was willing to countenance softer forms of affirmative
action that “treat[] each applicant as an individual in the admissions
process”; in his words, “[t]he applicant who loses out on the last available
seat to another candidate receiving a ‘plus’ on the basis of ethnic back-
ground will not have been foreclosed from all consideration for that seat
simply because he was not the right color or had the wrong surname.”53
The concern that affirmative action plans not trench heavily on settled
expectations has been salient in U.S. affirmative action jurisprudence.

50.US Costarend XV, 85 Sedol amends XML& XV, 8, XX
5LUS.Costamend XV, §1

52438US.265(1978) Anearieranriestconoamningasiaiewschodisafimeiveacion
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Thus preferences permissible for hiring have been rejected when laying
off workers is the issue; for layoffs, strict seniority systems prevail.>

Justice Powell’s Bakke opinion rejected most of the justifications urged
by the government in support of affirmative action. He dismissed entirely
the state’s remediation rationale, maintaining that a single medical school
could not attempt to redress societal discrimination.® And he was unpersuaded
by the school’s claim that affirmative action in medical student admis-
sions would enhance medical service in minority communities.%

The sole justification Justice Powell accepted for affirmative action in
medical school admissions is in line with a social welfare theme placed in
the Universal Declaration of Human Rights. A racially diverse student body,
Powell concluded, would enrich the educational experience for all stu-
dents.5” The Universal Declaration’s prescription, contained in Article 26,
states that public education “shall be directed” to “promot[ing] under-
standing, tolerance and friendship among all nations, racial or religious
groups.”® Affirmative action so directed might break down more barriers
than it raises by enabling members of diverse groups to share in the every-
day business of living, working, and learning together.%®

HSee  Wygarntv.JacksonBdl ofEcLi, 476 US. 267 (1986)
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The U.S. Supreme Court’s next encounter with a constitutional chal-
lenge to race-based affirmative action again produced sharp divisions among
the Justices, and no opinion to which a majority subscribed. In that 1980
decision, Fullilove v. Klutznick,% the Court upheld, uneasily, a congres-
sional statute reserving to minority-controlled businesses ten percent of
federal funds spent on local public works. Chief Justice Burger’s plurality
opinion rested on “an amalgam of [Congress’s] specifically delegated pow-
ers,”® including its power to spend public funds for the “general Wel-
fare,”%? its power to regulate commerce,®® and its power to “enforce” the
Constitution’s equal protection clause.® In view of that authority, the
Court thought it permissible for the National Legislature to target a mod-
est slice of federal funds for minority businesses as a way of compensating
for “the present effects of past discrimination.”®

During the last two decades, however, the Court has become in-
creasingly skeptical of race-based affirmative action practiced or ordered
by government actors. A Court majority now exposes such programs to
close inspection, which will not be passed absent demonstration of a com-
pelling need for the program and an action plan tightly tied to that
need.%¢ State and local attempts to remedy “societal discrimination” have
not survived Court scrutiny,®” despite empirical evidence documenting per-
sistent racial discrimination in education, employment, housing, and con-
sumer transactions.®® The ten percent federal set-asides upheld in the Fullilove
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case might fail under the Court’s current standard,®® although the Court
itself has specifically reserved decision on that issue.”” And some lower
courts have forecast that today’s Court would reject the diversity ratio-
nale advanced by Justice Powell in the Bakke case.™

On the other hand, the Clinton Administration comprehends the
Court’s dispositions as allowing Congress some leeway to remedy societal
discrimination through carefully crafted race-conscious preferences.” It
was and remains the law that an enterprise, private or public, may be
required to act affirmatively to remedy its own proven discrimination.”™
Congress has so far rejected proposals to bar colleges and universities from
using affirmative action in admissions policies if they receive federal funds.”™
The Supreme Court, to date, has not revisited Justice Powell’s diversity
justification for affirmative action in university admissions,” and consid-

69. Recentcommeniary has observed that Rbe repesenedahghweiermakiorider-

isatiencarthostly orace consaousegLbion—tesreemargedinteyeassinee. See T
Aeander Aeniof A Case for Rave-Consciousness Al COLUM. L.REV. 1060 (1971). See
gged/ ANDREW KULL, THE COLOR-BLIND CONSTITUTION (199

N Se AdarandCorsiuoors Inc, 515US. & 236,

7. Sxeg, Hopaoodv. Texas, 78F30 932, 94 Bh Cr), catderied, 518US.1033
(1996, Adarand Construdors, Inc. v. Pena, 965 F. Supp. 1556, 1570 (D. Calo. 1997) (an

remad). Bid Texes v. Hopwood, 518 U'S. 1033, 1034 (1996) (Ginsburg, J, joned by
Soue;J,conaunigindereldfoeiora) (ding hethe Cout feviensi.ogmens

e  Hopwood ligaionwhenthepeiionforrevienwesdenied (quoingChevionUS A

Inc. v. Natural Resouroes Defense Cound, 467 USS. 837, 842 (1984)).

72 Saemertbythe Execuiive Ofice ofhe Presdert, Proourement Reforms: SDB Certiica-
fonandhePriceBaliaionAd smentProgram2(une24,1998) onfiewihiheauinars)

Relying upon this understanding, the Adminstration has released new guideines gving

minority-onned businesses a smal advantage when they bid forgovemment contrads in

remain undenepresenied. See Smal Disadvaniaged Business Procurement; Reform of Afir-

mative Adionin Federal Procurement, 63 Fed. Reg, 35,714, (1998).

T See  Unied Saes v. Paradke, 480 USS. 149, 18586 (1987); Local 28, Sheet Metdl

Workers v. EEOC, 478 US. 421, 482 (1986) (pluralty opinior); i d.a4BFond J,
conouning inpartand conauning inthe judgment).

74. In May 1998, for example, the House of Representatives voted doan two proposed

amendmenisinthe Higher Education Reavihorization Acthatwould have restriced the use
dpelenesiechalndedndiLiorsohigheearnig See 14 CONG. REC. H2914,
H2917 (daly ed May 6, 1998).

Ad. Wygantv.JadsonBd ofEdue, 476 U'S. 267, 286 (1986) (OComnor, J, conouting
npatandaonouinginthej.cgment) (Blhouchispredseconous e unoatein asae
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erable scholarly research may inform the Court’s next encounter with the
issue.” It is fair to say, in sum, that the channel of constitutionally per-
missible race-based affirmative action in the United States today is nar-
row, but not closed.””

I move now to the state of things regarding gender-based affirmative
action. | would distinguish laws and programs defended as legitimately
preferential to or for women from race-based programs in this key respect.
Recall that traditional forms of sex discrimination, unlike obviously odi-
ous race-based classifications, were once regarded or rationalized as be-
nignly favoring or protecting the second sex—laws that prohibited women
from working at night, tending bar, carrying heavy weights, working
overtime, for example. Eventually, many women came to see these laws as
protecting not women but men'’s jobs from women’s competition.” Evalu-
ators of gender-based affirmative action, therefore, must be alert to the
difference between measures that genuinely ameliorate the continuing ef-
fects of women’s historic subordination, and those that perpetuate myths

reed) Seedko  RoradDworkin, ISAITITT‘BINeAde(IHBd’) N.Y.REV.OFBOOKS, Nov.
5,1998 at56,60(educsioreldversly sacompaing nierest) Goodain L, Afimeive
Acdtion in Hgher Education: The Diversly Reiionale and the Compeling Inierest Test, 33
HARV.LR-CL REV. AL 4909 @ddy ta dedy doee s 9 Uy
Butsee JedRuberied, AlimeiveAdon 107Yakel 1427 471-72(1997)(meiniainngthet
the tue pupose o dlinelive acion B nat b adhieve dverly but rieher  bing moe
B Se ., WILLIAMG. BOWEN &DEREK BOK, THE SHAPE OF THE RIVER: LONG-TERM CONSEQUENCES OF
CONSIDERING RACE IN COLLEGE AND UNIVERSITY ADMISSIONS (1998); STEPHEN THERNSTROM &ABIGAIL
THERNSTROM, AMERICAIN BLACK ANDWHITE: ONENATION, INDIVISIBLE (93 Symposium, Twenty
Years Afier Balde: The Lawand Soence of Afimative AdioninHigher Educaiion , 59Ohio
SLI63(1%8
7. Seeadd  SevenA Hames, Administration Cuis Afimetive Acion Whie Deferding i,
NY.TIMES ,Mear.16,1998 atAl7 (noingthet Cinion Adminstrationhesended ormodiied
somedimeive adonpogams, whiedeendng he consiiLiionelly ofahers)

Trskeduetans onaorsivional delenges bgovermertun diimeive adionpo-
by pivete pares, alhough here oo he Cout saulinzes progiams dosely for complence:

wihsetinybasondsaimrain See United Seelorkersv. Weber, 443US. 193,208
(1979)(upholdngvolntaryrace-besedprogra); se a0 Johnsonv. TiansportaionAgency,

480U S.616,64042(1987) (uphalding gender-besed program insiiLied by publc agency;

chimicgeduer TeMlighertente CarsiLion)

B Se ey, RuhBadeGishug, SexEuelyandheConsiLion, 2 TULLREV. 451454
(1978
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or stereotypes inhibiting women’s achievement of their full human po-
tential.

I continue to view with suspicion endeavors to bundle the U.S. Su-
preme Court’s equal protection decisions into neat packages under the
headings “strict scrutiny,” “intermediate” inspection, relaxed or “ratio-
nal relationship” review. Nevertheless, | think it is accurate to describe the
Supreme Court’s current approach to gender-based classifications as more
flexible than its current approach to racial classifications. Under the for-
mulation now favored, gender-based linedrawing by lawmakers will fail
unless the state advances “an ‘exceedingly persuasive justification,””” and
does not rely on “generalizations about [to borrow the title of a Mozart
opera, Cosi fan tutti] ‘the way women are.’”® Ironically, the less rigid stan-
dard for sex classifications has led some decision makers to conclude that
efforts to assist women through affirmative action are less vulnerable to
constitutional attack than efforts to aid historically disadvantaged racial
minorities.®* That, | think, is a most troublesome notion.

In gender cases, the Supreme Court’s footing was at first insecure. In
Kahn v. Shevin,®2 a 1974 case | argued from the advocate’s side of the Su-
preme Court’s bench and lost, the Court accepted as a permissible prefer-
ence a nineteenth century Florida law granting widows a slender real property
tax exemption. The State of Florida gave widows that small dispensation
along with the blind and the totally disabled. The Court upheld the ex-
emption as a fair means of compensating widows for the disadvantages
they faced in the marketplace. In my view, the Court overlooked the
provision’s roots in women'’s role as subservient spouse. The Court re-
garded the law as redressing, albeit in minute measure, workplace dis-
crimination against women. But if that were in fact the design, then why,
a careful examiner might ask, didn’t the exemption apply to divorced
women or single heads of households—the very women who might have
suffered most from a lifetime of workplace discrimination?%

79.UniedSaesv.Migng, 518US 515,531 (1996)(quoingJEB v.ABbama ex rd. TB,
511 US. 127, 13637 &n6 (1994), and Mississpppi Univ. for Women v. Hogan, 458 US.

718 724 (1982).

l dam

8L Foraninsancenwhichatederal apelbie courtupheldady's prefierenceformomen:

Oly of San Frandsoo, 813 F2d 922, 931-32, 941-42, 944 (0h Cr. 1987).

82 416US. 351 (1974)

BSee Guug  supanoel,a816:17. TheCoutmissedihe makagainin Schiesinger
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The following year, however, the Court emphasized that compensa-
tory rationales for sex-based differentials would not be accepted as a mat-
ter of course. In 1975, and again in 1977, the Court struck down gender
distinctions in social security laws, lump classifications based on breadwinning
male/dependent female stereotypes.®* In these cases, the Court required
the Legislature to accord childcare benefits to widowed fathers as well as
widowed mothers, and held that female wage earners must be accorded
the same social insurance for their families as male workers received. Then
in 1977, a year before the Bakke decision on race-based affirmative action,
the Court upheld a preferential measure plausibly justified as slightly ame-
liorating the workplace discrimination women experienced.

In Califano v. Webster,® the Court rejected a male worker’s challenge
to a social security provision that, for benefit calculation purposes, al-
lowed women to exclude more low-earning years than men could exclude.
The Court’s opinion upholding the provision referred generally to a need
“to remedy discrimination against women in the job market”® and “to
compensate for particular economic disabilities suffered by women.”® In

vBehd, 419USS.498(1975),whenitupheldaNavy reguision et peced mele dficers
under a siict “up or out” promoiion system, but alowed women a longer ime before
mancaory dscharge for falure 1o advance. Alhough the Court viened the diferenial as
compersaingwomentordsadvaniagestheyfaoed thereguision'sefiecwesnotsodearn
manycases thereguiationaperaiediowomen'sdsadvaniageby denyingfemalediicerswho
over, dd nahing b alertheweb oftules favaring the advencementafmenoverwomenin
tentay See Gdug spa noe2l,a817-18

Mg v Abigt, 118S. (11428(1998)involedadaimioU S.dizershippusuiedhyine
daughierdfamaie U'S. dizen ThecomplanentaoniendedihetresiidionsonUS dizen

@, viokied equd praiecion. Ahough the Court denied the dewghier el ive Jusioes

recognized thet the siiLie in question wes besed on overbroed, and therefore unconsiL-

id at 144546 (OComnoar, J, joned by Kennedy, J, conouring in judgment); 144950
(Gretug J, pedly Soue J, ard Beyer,J, dssering)y 146063 Beyer, anedlby

SouJ andGrebug J dssenig)

#See  Wenbemerv.Wesenied, 420 US. 636, 637-39 (1975); Calfanov. Goldarb, 430
US. 19, 21617 (1977). These deasions foloned a peth earer marked in Foniero v.
Richardson, 411 US. 677 (1973).

85.430US.313(1977).
&1 dagm
&1 dazn
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short, in this relatively noncontroversial gender-classification case, the
Court endorsed a societal discrimination rationale resembling the reme-
dial justification it was not willing to embrace, the next year, in the more
divisive setting of race and medical school admissions.®

In harmony with the Universal Declaration, one can find in U.S.
affirmative action rulings both a social welfare strain and a remediation
of historic discrimination theme. It is safe to say the governing law is still
evolving and variously interpreted.

My account would be inadequate, however, if | did not at least men-
tion the reaction to affirmative action in the U.S. in the media, in lower
courts, and on political hustings. Last spring, for example, a Washington
Post columnist described the case of a white applicant to the University of
Washington Law School turned down, the complaint alleged, because of
her color, although she had overcome poverty and worked at low-wage
jobs throughout her education.® This past November, Washington fol-
lowed California as the second state to curtail by popular initiative state-
supported affirmative action measures.®® Due to a federal appellate court

&8d. Gdaug spa noe2l,a83AEgesgta Calianov. Webser mghthave
infomedihe Couts Bakke OBHn)

mmmmmmemmmm ment opportun-
ties See CaliomalFed Sav.&LoenAsshv.Guena, 479U.S.272,289:90(1987)(uphoding

CdlioniasiaiLie tetrequred empoyers b povice eave and rersiiemerntioemployees

disabed by pregnency but extended no simiar proedtion o workers sufiering flom ather

dseblies; siiLie wes held consisent wih Tile VIS prohbions against employment
dsaimnaionbesedonsexpregrency;,ardnidhit), ¢ f. Case C:-304096, Broanv. Reniold

Lirl, 1998 ECR. 14185 (1998) (ELropean Union equd treaiment diedive predudes ds-
n&ddferrdemmsmgmm%ﬁmmopegmemd

bsagatﬁsa(ch}mﬂm mmdL,rmUanAnV\/m«asv JohnsonCon

105 I, 40US 187,211 (1991, seeakospa note 29 and acoompanying et
@See Nt Heof  TheCostoiCheddg\Whie! WASH. POST May9,1998aA15; = a0
Laual Hischedd Coleges TryioExpain\Why TopGrades, TestSoores DontMate, DET.

N E W $Ai 26, 1998, & 5B (glinsle adn paris ‘nvedis . .. b dsainiree
againstindvidualwhie males enmesse’). More generaly, afimaive adionhesbecome a

Ighinng rod forlrceder issues of sode paoy and resiors beeen te reces Seeg.
Mdhed Kinsey, The Spois of Vidimhood, THE NEW YORKERMarch 27,199, &t 62, 69
thoughis‘adLdidke....ndenying goparniesiowhie pegpeissmal comparedwih

sidentepudcimegreicnandiepudcdaoae’)

NSee  Sam Howe Verhovek, From Same-Sex Mariages to Gambiing, Voters Speak, N.Y.

Times,Nov. 5,1998, & B1, B10.
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ruling controlling in Texas and the California ballot initiative, two of
our top universities have been required to end race-based preferences and,
instead, admit students on a colorblind basis.®* And the Court of Appeals
for the First Circuit recently decided that racial preferences are impermis-
sible in public high school admissions as well.®?> These decisions and their
immediate impact have caused even some long-time opponents of affir-
mative action to reconsider their opposition.®® The reaction has also

9.See  Hopwoodv. Texas, 78F3d932, B4EhCr), catdened, 518US.1033(199%6);
CaliomaProposiion 209, oodiedas CACoeat183L ¢ f. Podbereskyv. Kinen, 38
F:3d147,161-62 (4h Cr. 1994) (nveliceing he Unversty o Maryends Banneker scho-

ashp progam for Afican American SLdents).

P See  Wessmenv.Giens 160F.3d 7901t Cr. 1998), seadn Lanlessm, The New
Repubic Dec. 14,1998,at7,8(condudng hethe Weissman dedsondemorstaes st
howfimsy” Bakkes dvedlyraionekehesbecome)

R S eg NahenGazer, hDefersedPrelerence, NEW REPUBLICAT6198418h

1997, re enteting dass athe Unversty of Texass v schodlindLded any four Afican

eedreceasa s facorinadmissorns, hityrone Afican Americans and oty ino Mex:

canAmericansenroled. See he Hi Hopwood Appeal Focuses onFuture Without Racial

Pebaes, TEXLAW. ,, Myh 198 & 8 TrelUieyy o Chra & Bady endodjs ae
Alfiican American law student in 1997, allhough revised admissions standards somewhat

inoreased ol b Afican Ameian and Laino w st deris or 1998, See JMEMais
Boak Hals Afiraive Adion Diemma, AM. LAW. , Nov. 1997, at 4 Jerre Ward, Bt
Boosts Minoriy Envolment by Downplaying Grades, Scores, NelLJ, My 18 1998 &

16, Shap dednes marked undergad aie minorly adissons a Berkeley scampusinthe:

g cF 198 tefistyeartethecdkgeimpemenedcoabindadissons. See Fark
Bui  BiacksatBerkeley Are OffeingNoWeloome Met, NY.TIMES ,May2, 1908 aAL

Athoughthesedednesaredamsiic theyremanaphenomenondieieuniversiies Less
sekdve campuses dfthe Universty of Caliomia exetienced seker dednes nminaily
admissorskestyea—arevensomeinoesse. | d.aA8 Aretorwmidesidydfadlegeadms

TmmsJ Kare, RaﬂardE!lmPreEmn(XiegeAdTm ¢} CoSLI97L
972 (1998).

Theeimnationofpreferenceshasalsopured ewmakersandeducaiorsipoonsderather
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prompted empirical studies reporting the effects of affirmative action in
both classrooms and workplaces.®** What we are witnessing now, in con-
clusion, may show the sagacity of the comment that the true symbol of
the United States is not the bald eagle, but the pendulum.

l1l. INDIA

For comparative sideglances, | turn first to India’s affirmative action
in regard to disfavored castes, a set of initiatives both older and more exten-
sive than any program ventured in the United States. In view of time
constraints, 1 will mention only the caste-based programs, although In-
diais also engaged in endeavors to elevate the status and welfare of women.%

India boldly announced a commitment to affirmative action in its 1950
Constitution, which reserves seats for members of India’s lowest social
castes in both the House of the People and the state legislative assemblies.%
The constitution also permits the government to “reserv[e]” public “ap-

gpbcenhelUnvasydCaliones,semSee In SearchaftheGoldenMean, THE ECONO-
MISTMMBMMMHM

mmpeiererwsSeel@HamMSlj\m AerAfimeiveAdn, P OHOST.LI .1039
(1998) (arguing thet such raceneutra preferences shoud be held constiLiionaly perms-

S sseanSamndkssadad, CanAffirmeative Acion Be Defended,, P OHOST.LI 60
(1998)(condudng hetmodkestafimeive adion efots areindigpensabie bthe mssondf

U.Shghereducation).
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pointments or posts” for members of “any backward class of citizens which,
in the opinion of the State, is not adequately represented in the services
under the State.”®” This permission expressly qualifies a clause otherwise
prohibiting discrimination in government employment.®®

Furthermore, India’s constitution imposes a duty on the state to “pro-
mote with special care the educational and economic interests of the weaker
sections of the people, and in particular, of the [most disadvantaged castes].”®®
Although this language appears in a portion of the constitution that is
not judicially enforceable, it enunciates a positive governmental respon-
sibility to assist disadvantaged classes. India’s constitution thus unam-
biguously authorizes affirmative action and affirmatively encourages it.

Indeed, a desire to ensure the legitimacy of affirmative action prompted
the first amendment to India’s Constitution in 1951. In April that year,
the Supreme Court of India struck down a “reservation” or quota for
students from disadvantaged classes at a state-run medical school, noting

abesdzersathelboiomdhetedioneHndudesssysem See MarcGabrie, COMPET-
ING EQUALITIES: LAWAND THE BACKWARD CLASSESININDIA 12201984 The' Sthed iedTioes e

¢ i f i s 505 0 (0

tebukadtepopueion” | d. at147. Members of scheduled castes make up about 158%
dindiespopusion whisthe scheduied tbes consiiLie ot 78%. See E J. Pria, Con-

shiutionel Famess or Faud anthe Consition? Compensatory Dsaiminetionininda 28
CASEWRESJNTLL 6367m.18:19(199%6)
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ress butressematickbdherbansaswely Crirsddav. SesedMysoe AIR
1964 SC. 1823 (consideration of caste in determining badknardhness is permissbie butnat
mandeiory);P.Raendanv. SeiecMadias ALR 1968S.C. 1012(seiemaydeeminethat
eniie case s badaward and then use casie o designete bedknarthess); Vasanh Kumar v.
See of Karetaka, ALR 1986 SC. 1496 (diming use of casie as it o ideriiying
bedanard dasses) Inda Sawhneyv. Uniondfindia, AIR. 19983 SC. 477 (Saiing standards
o detemine badunardness).
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that the constitution allowed such reservations only in allocating legisla-
tive seats or government employment.t® Within two months, India al-
tered its constitution to permit affirmative action in education and other
contexts. Article 15(4) now expressly provides that “[n]Jothing in [the
constitution’s anti-discrimination articles] shall prevent the State from
making any special provision for the advancement of any socially and
educationally backward classes of citizens.”%

Some of India’s states have maintained affirmative action or “reser-
vation” programs at least since the nation’s independence.®? These pro-
grams reserve public university seats or government positions for mem-
bers of India’s disadvantaged castes.'® In a series of decisions dating back
to 1963, India’s Supreme Court has upheld the core constitutionality of
these programs, although the court has imposed some constraints on their
administration. Notably, the court placed a 50 percent ceiling on the number
of positions that can be reserved for disadvantaged citizens.’** A limit so
high may appear startling to observers from legal systems more skeptical
of affirmative action.

Since 1970, India’s affirmative action programs have expanded in
both geographic scope (more states have adopted programs) and magni-
tude (more classes have been catalogued as disadvantaged). The central
government was slower than some states to support preferences.’® In 1990,

100.See  Sae dfMadrasv. Champakam Doaigian, ALR. 1951 SC. 226.

101 INDIA CONST. atl5d)Paadgaheronsivfoaieiencesiohemostosadan
tegedcastes heprovisonadcks: oriorine Schedied Castesandihe SchedLied Tioes” | d
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1B Se g, GHB pa e K & 8 SUNITAPARIKH, THE POLITICS OF PREFERENCE: DEMO-
CRATICINSTITUTIONS AND AFFIRMATIVE ACTION IN THE UNITED STATES AND INDIA 15064(1997).

104. See BebvSaedMysoe AIR1963SCH49 see &0 Devadasanv.Unondfindg,
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Uniondfindig, AIR. 1993 SC. 477 (aiming 50%6 uie). For aher Indien Supreme Court
deasonsduingthe 1980sand 19705, seecasesded supa noe97, SeedKersav NM
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however, Prime Minister V.P. Singh announced that he would carry out
the expansive recommendations of the ten-year-old Mandal Commission
Report.1°¢ Three years later, India’s Supreme Court upheld the constitu-
tionality of most of those recommendations and the central government
began to implement them.’

Affirmative action (sometimes called “compensatory discrimination”)
has provoked its share of controversy, including violent resistance, in In-
dia. A 1968 survey showed that high caste and highly educated citizens
strongly opposed reservations in government employment.i®® In 1990, when
Prime Minister Singh first announced implementation of the Mandal
Commission Report, riots erupted across India, and the protests contrib-
uted to the fall of Singh’s government.®® More isolated episodes of vio-
lence occurred after India’s Supreme Court, in 1993, upheld the constitu-
tionality of the Commission’s approach.*® The judicial ruling, however,
may have tempered opposition to some degree.''!

Few citizens of India deny either a long history of overt discrimina-
tion against disfavored castes or the persistence of deep-seated bias against
those groups. Perhaps that public recognition explains, in part, why “reserva-
tions” beyond any set-asides tolerable in the United States have survived
in India. A 1964 opinion of the Mysore High Court stated the case this way:

“[T]here can be neither stability nor real progress if predomi-
nant sections of an awakened Nation live in primitive condi-
tions, confined to unremunerative occupations and having no
share in the good things of life, while power and wealth [are]
confined in the hands of only a few . . . . [The] Nation’s interest
will be best served—taking a long range view—if the backward
classes are helped to march forward and take their place in a
line with the advanced sections of the people.”'*?

recommendationsattheendof1980. Foradecade, nohingwasdonetoimplementthem. | d.
amo81%.
106 Seed & 6360

107.See  daSanhneyv.Unondfinda, AIR 1998S.C.477:Pi, spa re%En
0N,

1B See GALANTERUa el

100 Se A pa eBARGE.

210 Seed & @0

11See PARIKHSpa noelBalN.

112. DG. Visnanath v. Govemment of Mysore, 1964 ALR. 51 (Wys) 132, 136.
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IV. EUROPEAN UNION

Positive action in the European Union is less complex than in India,
where thousands of castes or classes qualify as “backward.” The quest for
equality within the Union has centered on nationality and on the status
of men and women,**® although the Amsterdam Treaty will permit the
Union to address other forms of discrimination as well, including dis-
crimination based on race, religion, disability, age, and sexual orienta-
tion.114

Affirmative action or “positive discrimination” has so far come be-
fore the European Court of Justice only in the context of equal treatment
for men and women. At the Community’s 1957 birth, the Treaty of Rome
required equal pay for male and female workers for work of equal value.*®
This rather early commitment to equal wages did not stem from a lofty
desire to promote sex equality and human rights. Instead, the treaty pro-
vision reflected a more prosaic concern, the fear that cheap female labor
in some countries would undercut the price of goods in other nations.!¢
But the equality principle, rudimentary as it was at the start, had growth
potential.

In 1976, the European Union’s Council issued a directive designed to
promote “the principle of equal treatment for men and women as regards
access to employment, including promotion.”” Article Two of the direc-

113See  TrealyEstabishingthe ELiopesnCommuniy, die  Novll9Bat6d EUR.
UNION L. REP.  (OCH) 1125400, a 102214 (prohiiing “any disaiminalion on grounds of

retrey)) i d. at 48Q2) (prohbiing netionelly dsaiminaion in “employment, remur

neraion and ather condiions afwark and employment); i d.at119(eouiing eLelpey
forequalwork’ by men andwomen); sean  TieayonEuropeanUnon Feb. 7,192, at

¥  EUR UNIONL REP.  (CCH)125300,at 10066 (euiing ‘fespect fiof ndemenial

fights, as guaranieed by the European Convention for the Pratection of Human Rghis and

Fundamental Freedoms”).

114, Trealy ofAmsiercem, Ot 2, 1997, at 2(7) 4 EUR.UNIONL.REP.  (CCH)125500,a
10517 (nsating Artide 6A, 1 be renumbered as Artide 14) (emponering the Union's

“Cound, ading unanimously on a proposal from the Commission and after consuling the

European Pafament;” i “teke gppropriate adion 1 comioet dsaiminaiion besed on sex

115 See  Treaty Esiablishing the Eurapean Eoconomic Community, Mar. 25, 1957, ait. 119,
28UNTS. 11,62
16See Kat KaHOMALE 23,i n THE UNIVERSAL DECLARATION OF HUMAN RIGHTS: A COM-
MENTAR Y357,370(AstiemEckeeta eds, 1992)
117.Cound Diecive No. 762207, at1(1), 1976 0.J.(L39)40. The diedive asogoverns
) —— "
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tive instructs that “the principle of equal treatment shall mean that there
shall be no discrimination whatsoever on grounds of sex.”!'® Shortly after
that nondiscrimination prescription, however, Article Two adds: “This
Directive shall be without prejudice to measures to promote equal oppor-
tunity for men and women, in particular by removing existing inequali-
ties which affect women’s opportunities ... .”11°

Reconciling this caveat with the more general prohibition against
discrimination is the daunting challenge. The European Court of Justice
has twice dealt with the matter. In its first encounter, in 1995, the Court
rejected a German (Bremen) local law designed to help women gain civil
service appointments and promotions.*?® Bremen, one of the German lander,
had adopted a measure making gender a tie-breaker for some positions. If
women constituted less than half the employees in the salary bracket to
which the appointment or promotion was sought, and if a man and
woman with equal qualifications pursued the position, the Bremen pre-
scription required selection of the woman.

A male worker who lost out on a promotion challenged the local law
as incompatible with the EU equal treatment directive, and the German
labor court referred the question to the European Court of Justice. That
court held the local law incompatible with the EU directive. “National
rules which guarantee women absolute and unconditional priority for
appointment or promotion,” the Court instructed, “go beyond promot-
ing equal opportunities.”*?* Following the lead of the Advocate General,
the court condemned the Bremen prescription because it sought to achieve
“equal representation” rather than the “equality of opportunity” con-
templated by the equal treatment directive.'??

Some two years later, in 1997, the Court of Justice took a second
look. In Marschall v. Land Nordrhein-Westfalen,'>® the Court took up, on
reference from a German administrative court, another local law making
gender the tie-breaker in civil service promotions. This time, however, the
local provision permitted a male applicant to prevail, despite the tie-

181 d.art.2(.

191 d.art.2(4.

10 See  CaseC45093 Kalankev. Freie Hansestack Bremen, 1995 ECR F3061 (1995),

211 dadm

12| d. Fo dasin dKalanke,  seeDegmarSchiek, Posiive AcioninCommunityLaw, 5
NDUSLY. 23(1996)

123 Case C409/95, [1998] 1 CMLR. 547 (1997).
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breaker, if “reasons specific to [his situation] tilt[ed] the balance in his
favour.”'?* The European Court of Justice, against the recommendation of
the Advocate General, held that this clause saved the preference.*?®

The judgment in the Marschall case bears more than a little kinship to
Justice Powell’s controlling opinion in the Bakke case. Both opinions stress
the need for individualized decision making and the infirmity of auto-
matic preferences. Under Bakke and Marschall, race and sex may constitute
plus factors favoring employment, promotion, or admission to an educa-
tional institution, but the preference may not be absolute and unyielding.

The decision in Marschall is perhaps most notable for its sensitivity to
sometimes unconscious bias. “[T]hat a male candidate and a female can-
didate are equally qualified does not mean that they have the same chances,”
the Court of Justice observed.'?® Traditional habits of thought may lead
to the selection of males in preference to females, because employers fear
women will be distracted from their work by “household and family du-
ties,” the European Court said.'?” In other words, a tie-breaker preference for
women may do no more than ensure actual adherence to the nondiscrimi-
nation principle. Without such positive action by government, uncon-
scious or half-conscious discrimination might continue unchecked.'?®

1241 d.at566(quoingthe Land Nodthein\Westilen k).
125 Seeil & 5071

1261 dasm

271 d.

128 Seetd 566,569-70.Inciedheexisienceafunconsaoushiesnal 978commerntand
sugested asiustraive acase nwhichwhie male managers deaoled on promoions under

a'toid person conogt” Ginshurg, syra  noe2l,a825 (ding Lesnerv.New Yak Tel
Co, 33 F. Supp. 359 (SDINY. 1973)). The resuls Were predicable ‘Whie men . ...

consstently chose white men for the job or promation” Unconsaous biss has not yet

vanshed fiom the soene. See Nicholas deB. Katzenbach and Buke Marshal, Not Color
BB, NY.Times Feh.22,1998 §6(Viegaae) at42,44( Theretuaindre:
fionofpredominantywhie male midde managersisiohieand promoie one aftheronn.

conscious apprediation of how much that judgment may have been conditioned by exper-
encenthebrgelysegegaedsoceywediven TohreapromoeanAficanAmeican

B dn venad as i) RESKINSUra  noed8a2425(Disaimneionsnasingyte
resLt of deberaie atiemypis b deaimineie’; dien aganzatons dsainnee ‘sipy by

dogheesaswad) ¢ f. Delorah Jones Meerit & Barbera F. Resln, Sex, Race, and
Crederials The TruhAboutAfimetive AdionnLawFaoulyHing 97 COLUM.L.REV. 199
(1997)(dsoussgpossie presenoediuncorsaoushies nbawiouy hingeswdlasioe:

ddimeiveadonnoaomingtethes)

InJohnsonv. TrangpartationAgency, 480U S.616/(1987), acasedeadedunder TieVlof
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The approach most recently taken by the Court of Justice runs little
risk of confusing preferences designed to aid women with paternalism
effective to constrain them. With fidelity to the 1976 directive on equal
treatment, the Marschall judgment trains carefully on the EU’s undertak-
ing to “promote equal opportunity . . . by removing existing inequalities
which affect women’s opportunities.”'?°

While debate continues over the efficacy of affirmative action in the
form of preferences, the legitimacy of affirmative action has been con-
firmed in the 1997 Treaty of Amsterdam. Article 119, a bare equal pay

theOMRgsAd; the Unied SaesSupreme Courtupheldacounty afimetieadionpan
tatalonedsupenvsasipconsdersexasonefadorinpromoingenployessioposionsn
whichwomenweresignificantyunderrepresented. Thecounty hedadopedtheplan,inpart,

because tbeleved thet “the selecion and apporntiment processes are areas where hdden

cdsaiminaion fequenty ooous” | d. a 663 (OConnar, J, conauning in the judgmen)
(quaingthe county's plan). indeed, the job hisiory ofthe womanwho secured apromation

absenta consoous commiment o afimeaive adion. | d.a624n5@nondteCoul
(recounting thet one of three panel members who raied gpplicans for the promation hed

eatenelsediviss ethefemaleappicantooveraksghenibmakewakarsonthesameh,

whieanoherpand menmberhed reiaredinhefemale gplcantas a tebehiouag, St

weaingpersan’). The Coutddnatioous asexpldly ashe ELropean Coutdf Jusicedd
antisaoreEoraimelveadonmessues bt Johnson  stkessomeditesamedods
asMaschal. S Johnson 480US.at641n17 (Epedalywherethejpbsanunexaep-
hﬁnﬂbbdadmwm#emedtruqemkemmuaim

129 Cound Dredive, sUpra noe117,at 2(4). The Urionhes beeneqLely sersive ©

JU — Se g CordDiech at1019p
0.J. (L 348) (prohbiing dsmissal afworkers filom begining of pregnency through end of

matemiy leave). In Deker v. Stichiung Vomingsoentrum voor Jong Volwassenen (VIV-

Centrum) PLs, Case G-177/88, 1990 ECR . 3941 (1990), the Court of Justice recognized

that “only women can be refused employment on grounds of pregnancy and such a refusal
i"eebecrrsiﬂsdathmawrbdsecl d a3 ek,

mwmpwwmmmmwm
1998 ECR . 185 (1998). The courtagain stressed et pregrancy dfieds only women, so
The US. Supreme Court dd nat reeson as deatly when it confionied simiar quesions
duingte1970s. See General Bec. Co.v. Gt 420 US, 125, 14546 (1976) (dsatlly
penedu.oing pegencyrebied dsshlies does notviceie Tie Vs proion agargt
sexdsaimination); Geduldg v. Adlo, 417 U'S. 484,496.97 (1974) (@miarplendoes nat
\iobie corsiLirel g aranee cfe el poedin); i d.a49%6n20(The progamdhvides
potential reciients into o groups—pregnant women and nonpregnarnt persons”).
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provision in the 1957 Rome Treaty, now includes a commitment to “en-
suring full equality in practice between men and women in working life.”1%°
The amended article further provides that “the principle of equal treat-
ment shall not prevent any member state from maintaining or adopting
measures providing for specific advantages in order to make it easier for
the under-represented sex to pursue a vocational activity or to prevent
or compensate for disadvantages in professional careers.”®*! Antidis-
crimination laws in the United States contain no similarly explicit pro-
vision.

V. CONCLUSION

Time and the limits of my own information counsel me to attempt
no further comparative sideglances. | will add just a few closing remarks.

Affirmative action sends both inspiring and disturbing messages.**? It
has potential, | have tried to emphasize, both to redress deprivations of
equality as a civil right, and to promote economic and social well-being.
But it also and inevitably generates opposition as an unfair turn of the
tables, reverse discrimination against individuals not responsible for society’s
past discrimination.

Experience in one nation or region may inspire or inform other na-
tions or regions in this area, as generally holds true for human rights
initiatives. India’s Supreme Court, for example, has considered United
States precedents when judging the constitutionality of affirmative ac-
tion measures.’*® Defenders of Germany’s tie-breaker preferences invoked
several international covenants before the European Court of Justice.3

130 TiealydfATsEdaM, Od 2, 1997, at 4224 EUR.UNIONL.REP.  (CCH)T25500,a
10527 @@mendngAride 119afthe EC Treaty) (emphasisadded). Theprovisonwibecome

A1 inhecorsdobediedty. | d. & 1058 s id. at. A9, 4 EUR UNIONL.REP.
(OCH)at 10515 @medrg Aide 2dhe EC Tiety) (The Gammunly <. pamcee..

equialybetnveenmenandwomen’); i d. at. 23, 4 EURUNIONLREP.  (OCH)at10516 (amending
Alie3dheECTiest)) halheaduieseiredontsatdheCommunysd

am eiminate neguialiies, and o promoate equialty, betveen menandwormen’).

131 Id. & 22 4 EURUNIONLREP. (CCH@a10527(mendngAide119aheECTieaty)

(obecome Aride 141 inthe newoconsoickied freety).

132 See RobertGordon, WhatitDoesandWhet it Says: Equity, Exqpressive Harm, and Race-

Based Alimative Adion 50 (Unpuidished menusai, anfiewih e auhars).

138  Sxeeg Indla Sawhneyv. Uniondfinda, AIR. 1993S.C.477,52936.

1A See  Case CG40995, Marschal v. Land Nordrhe\Westialen, [1998] 1 CMLR. 547,
56465 (1997) (opinion of Advocate General Jaoohs).
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Opponents of affirmative action, too, have referred to U.S. decisions not-
ing, pointedly, that “affirmative action seems to be [in] a state of crisis in
its country of origin.”*®

The same readiness to look beyond one’s own shores has not marked the
decisions of the court on which | serve. The United States Supreme Court
has mentioned the Universal Declaration of Human Rights a spare five
times, and only twice in a majority decision.'® The most recent citation
appeared twenty-eight years ago, in a dissenting opinion by Justice Marshall.**’
Nor does the U.S. Supreme Court invoke the laws or decisions of other
nations with any frequency. When Justice Breyer referred in 1997 to federal
systems in Europe, dissenting from a decision in which | also dissented,%® the
majority responded: “We think such comparative analysis inappropriate
to the task of interpreting a constitution.”*3°

In my view, comparative analysis emphatically is relevant to the task
of interpreting constitutions and enforcing human rights. We are the
losers if we neglect what others can tell us about endeavors to eradicate
bias against women, minorities, and other disadvantaged groups. For ir-
rational prejudice and rank discrimination are infectious in our world. In
this reality, as well as the determination to counter it, we all share.

135, Case C45093, Kalanke v. Free Hansestadk Bremen, 1995 ECR. 13061, F3068n.10

(1996 (opnionaf Advocate Gereral Tesaio); sedn  GaidAMoers, Equal Opporuni
fesNotEcuaiResUs EqualOpportniy nELropeanL awAfierKabnde: H 3Bl
48,55(1997)sking s he Rehno it Couto Bame or Kebnde [ €$d7?).

1% See  Dandidgev.Wiams, 397 US. 471, 520 n14 (1970) (Viashel, J, cssering);

Zemelv. Rusk, 381 US. 1, 14 n13 (1965); Kennedy v. Mendoza-Martnez, 372 USS. 144,

161 n16 (1963}, Inemeiondl Assh of Mednisis v. Sieet, 367 US. 740, 77677 (1961)

(Dougkss, J,, concuning)), Ameican Fedin of Labor v. Ametican Sash & Doar Co, 335 US.

538, 549 n5 (1949) (Frarkiurtey, J, conouning). Athough the Dediraiion wes adopied
smplyasaresoliionafireUniedNaiions General Assermby andisnatbindinglaw courts
nahernaionshaverecognizedisimpartanceasafundamentalsaiementafhumaniighis.

See UNITED NATIONS DEPARTMENT OF PUBLIC INFORMATION, THE UNITED NATIONS AND HUMAN RIGHTS,
19451995, &t 27 (1995).

137.See  Dandidgev.\Miams, 397 US.471, 50014 (1970) (Viarshel, J, cisserting).
133 See Pintzv.Uried Seies, 117°S.Ct 2365, 240405(1997) Beyer, J, dsseriing)
131 d.a2377n11 (reodyopiion)
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Report and Recommendations
on Second Circuit Certifica-
tion of Determinative State
Law Issues to the New York

Court of Appeals

The Council on Judicial Administration
and the Committee on Federal Courts

he certification procedure “allows a federal court faced

with a novel state-law question to put the question di-

rectly to the State’s highest court, reducing the delay, cut-

ting the cost, and increasing the assurance of gaining an

authoritative response.” Arizonans for Official English v. Ari-

zona, 117 S. Ct. 1055, 1073 (1997). Forty-three states, the
District of Columbia and Puerto Rico have adopted certification proce-
dures.! New York State established a certification procedure by a constitu-
tional amendment adopted in the November 5, 1985 general elections.
The constitutional amendment provides:

The court of appeals shall adopt and from time to time may
amend a rule to permit the court to answer questions of New

1 Schneider, “But Answer Came There None™: The Michigan Supreme Courtand The Cert-
fied Question of Siate Law, 41 Wayne L Rev. 273, 275277 (\inter 1995).
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York law certified to it by the Supreme Court of the United
States, a court of appeals of the United States or an appellate
court of last resort of another state, which may be determina-
tive of the cause then pending in the certifying court and which
in the opinion of the certifying court are not controlled by
precedent in the decisions of the courts of New York.

N.Y. Const. art. VI, §83(b)(9). The procedure for certifying a question of
law to the New York Court of Appeals is governed in the certifying court
by Second Circuit Rule 0.27 (“Certification of Questions of State Law”)
and in the answering court by New York Court of Appeals Rule 500.17
(“Discretionary Proceedings to Review Certified Questions from Federal
Courts and Other Courts of Last Resort”).

Certification is discretionary for both the Second Circuit and the
New York Court of Appeals. The Second Circuit, sua sponte or on motion
of a party, “may certify” to the New York Court of Appeals “an unsettled
and significant question of state law that will control the outcome of a
case” pending before the Second Circuit. 2d Cir. R. 0.27. New York Court
of Appeals Rule 500.17 provides that, “[w]henever it appears to the Su-
preme Court of the United States, any United States Court of Appeals, or
a court of last resort of any other state that determinative questions of
New York law are involved in a cause pending before it for which there is
no controlling precedent of the Court of Appeals, such court may certify
the dispositive question of law to the [New York] Court of Appeals.” N.Y.
Ct. App. R. 500.17(a). The New York Court of Appeals “on its own mo-
tion, will examine the merits presented by the certified question, first to
determine whether to accept the certification, and second, the review pro-
cedure to be followed in determining the merits.” N.Y. Ct. App. R. 500.17(d).
By confining certification to the appellate level, the Second Circuit rule
controls the absolute number of questions certified to the New York Court
of Appeals and assures that the questions are presented on a fully devel-
oped factual record.

There has been considerable debate about the relative merits of certi-
fication, with proponents arguing for more frequent certification while
critics have emphasized the procedure’s limits. The United States Supreme
Court has encouraged the use of certification, which “in the long run
save[s] time, energy, and resources and hel[ps] build a cooperative judicial
federalism.” Lehman Brothers v. Schein, 416 U.S. 386, 391 (1974). Although
the Second Circuit has acknowledged that certification is a “valuable de-
vice for cooperation among the federal and states courts” and “for secur-
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ing prompt and authoritative resolution of unsettled questions of state
law, especially those that seem likely to recur and to have significance
beyond the interests of the parties in a particular lawsuit,” Kidney v. Kolmar
Laboratories, Inc., 808 F.2d 955, 956-57 (2d Cir. 1987),? the procedure was
infrequently used in New York before 1993. See McCarthy v. Olin Corp., 119
F.3d 148, 157 (2d Cir. 1997) (Calabresi, J., dissenting) (“[IJn 1992, [the
Second Circuit] had certified only five issues over the preceding six-year
period.”).

In the past five years, the Second Circuit has certified state law ques-
tions to the New York Court of Appeals with increasing frequency. Un-
settled state law questions in twenty-two cases were certified by the Sec-
ond Circuit to the New York Court of Appeals from 1993 through Decem-
ber 1, 1998.% In the eleven months preceding December 1, 1998, the Sec-
ond Circuit used New York’s certification procedure in eight cases, reflect-
ing an apparent willingness on the Court’s part to certify more frequently.
The time required for Second Circuit certification to the New York Court
of Appeals during 1993-1998 ranged from two to thirteen months.

There are no written guidelines specifying when certification may be
appropriate. Analysis of the Second Circuit and New York Court of Ap-
peals decisions addressing the issue suggests that certification of outcome-
determinative state law questions is proper in the following circumstances:

I. The New York Court of Appeals has not yet spoken on an
issue and the State’s intermediate appellate courts have reached
conflicting results.

Il. The New York Court of Appeals has cast doubt on the scope
or continued validity of an earlier decision by the Court.

Ill. The certified issue is important, has broad general signifi-
cance, and is likely to recur with some frequency.

IV. The certified issue directly implicates a strong public policy
interest of New York.

V. The certified issue involves the constitutionality, construc-
tion or novel application of a New York statute.

2 Kdey  represenied ‘the inaugural use” of Second Crout cetiicaiion o the New Yak
CoutofAppeaks. 80BF2d at 956,

3 Thecasesinwhichthe Second Groukcered SiewissLes othe New Yak Courtof
Appeaks from 1993 through Decemiber 1, 1998 are identiied on the Chatt attached o this
Repat
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VI. The certified issue presents a complex question of New York
common law for which no New York authority can be found.

The judicious use of the certification procedure in these types of cases
promotes comity, relieves the federal court of time-consuming specula-
tion about state law, protects the state from having its law misinterpreted
or misapplied, and “does in the long run save time, energy and resources.”
Lehman Brothers, 416 U.S at 391.

The certification process and judges’ attitudes toward it have been
the subject of three empirical studies published in 1983, 1988 and 1995
respectively.* Participating judges in each study were asked a series of ques-
tions about the benefits of, and problems with, certification. All three
studies found broad judicial support for, and satisfaction with, certifica-
tion. The benefits gained from the certification process included (1) pro-
moting federalism and comity; (2) affording state courts the right to de-
fine their own substantive law; (3) avoiding potentially erroneous federal
precedent on important state law and policy issues; (4) producing a de-
finitive explication of state law that is a reliable, controlling precedent;
(5) promoting long-term efficiency by providing uniform and consistent
results; (6) deterring forum shopping; and (7) sparing litigants the cost
and delay caused by abstention.

Although the studies acknowledged that certification will impose
additional time and expense on the litigants, “the burden proved to be
much less important than commentators had initially anticipated when
measured against the benefits of certification.” Corr and Robbins, supra
at 457. The additional time required for certification was “outweighed by
the procedure’s advantages, specifically that an accurate answer from the
appropriate tribunal avoids further litigation and that relations between
state and federal courts are improved.” Seron, supra at (v). The most re-
cent study, which was published in 1995, concluded:

With respect to the cost and delay issue, it should be noted
that there will always be additional cost and delay in litigating
the meaning of an unclear point of state law, whether the ar-
guments are made in a federal court or in a state supreme court

upon certification .... The benefits, however, in terms of the
4 Se Godschmidt,  Cericaion of Quesions of Law: Federalsm in Pradie (American
JudcatLre Sodety 1996); Car and Roboins, e sisoiciorel Cerficaion and Croce of
Law,41 Vand L Rev.411.(1998); Seron, Cetying Questons of Siaie Law: Experience of
Fedaral Juoes (Federal Jucicel Cerier 1983).
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savings in costs and time to future litigants who will not have
to litigate the same issue through all the levels of a state court
judiciary greatly outweigh these additional costs of briefs and
travel incurred by litigants in a single certification case.

Goldschmidt, supra at 109.5

Practitioners who have had recent experience with certification in the
Second Circuit have expressed the need for written procedural rules imple-
menting the process. Without written rules, attorneys must determine
the practice for themselves, compounding the delay and costs associated
with certification. The following proposed procedural rules are intended
to mitigate the burden on litigants that certification may cause.

VII. Second Circuit Rule 0.27 provides that “certification may
be made by [the Second Circuit] sua sponte or on motion of a
party filed with the clerk of [the] Court.” The Second Circuit
should adopt a rule to implement the certification procedure
by motion of a party. Within ten (10) days after the service and
filing of Second Circuit Forms C and D, a party should serve
and file written notice of an intention to move for certifica-
tion on specified issues. Except as otherwise provided by order
of the Court, a motion for certification should be included in
the moving party’s brief on the merits of the appeal.

SinFeluary1987, TheCommiteeonFederal CourtsofheAssoaaionoftheBarafheCly
aNewYoakpubshedarepateriiisd Arelyssof SeieL ansProvdngforCGaticaionby

Federd Coutsof Deteminaive Siate lssues ofLaw!"42Rec. AssnB.ClyNLY. 101.(1987).

The Commitiee Report wes published only one year after the New York Court of Appeals’
cetiiicaionprocedire became efledive onJanuiary 1, 1986, andlihe Repatthedine bereit
dfonlytnocasesiwhichaertiicationiotheNew YakCourtof Appeaishedbeenanissue.

1d at10809. BasedontrelimiedexperiencewihoatiicaioninNew Yokasof Felbary

1987, the Commitee Report conduded thett the procedure ‘wouldinmost cases merely add
pheimeandepensedirestvigdspuesandiusiaelivpriswhoae popatybeoe

&'l d alhthedevenyearssncetheCommiteeRepatwespubished ceriication
serilefieniestetaaiicaionpoviesihresdvigursstdssevg esors ad
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VIII. The general practice in the Second Circuit is to require the
parties to file letter briefs after they have received an answer to
a certified question from the New York Court of Appeals. A for-
mal rule implementing that practice should be adopted.

IX. The general practice in the New York Court of Appeals has
been to give notice of its decision to accept or reject a certified
question within sixty days of certification. That practice should
be incorporated in a formal rule.

X. The New York Court of Appeals should adopt a formal rule
clarifying the appellant-appellee designations on certified questions
to the Court. The formal rule should implement the current
practice of retaining the same appellant-appellee designations
used in the Second Circuit.

XI1. There should be a mechanism for affording exigent treat-
ment to certified questions that are urgent or require a decision
by a certain date. The New York Court of Appeals should expe-
dite review of certified questions designated for exigent treat-
ment by the Second Circuit or upon motion of a party for good
cause shown.

XIIl. The New York Court of Appeals, “on its own motion, will
examine the merits presented by the certified question, first to
determine whether to accept the certification, and second, the
review procedure to be followed in determining the merits.”
N.Y. Ct. App. R. 500.17(d). Thereafter, the New York Court of
Appeals “shall instruct the Clerk to request any additional pa-
pers which it requires for its review.” N.Y. Ct. App. R. 500.17(e).
In practice, the New York Court of Appeals has generally re-
quired the parties to serve and file new briefs on the certified
question. Practitioners have commented that rebriefing the is-
sues often needlessly compounds the cost and delay. Whenever
practicable, the New York Court of Appeals should answer the
certified question on the basis of the record and briefs filed in
the Second Circuit. Supplemental briefing may not be neces-
sary in cases where a party has made a motion for certification.
However, the litigants should be afforded the opportunity to
brief the certified question in (1) cases involving questions cer-
tified by the Second Circuit on its own motion; (2) cases in
which there has been a substantive development in the law on
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the certified question after the Second Circuit briefs were filed;
and (3) cases in which the Second Circuit has expressly permit-
ted the New York Court of Appeals to reformulate or clarify the
certified question and the altered question was not previously
briefed by the parties.

The adoption of the procedural rules suggested above will avoid the un-
certainty and speculation that currently surrounds the certification pro-
cess. The proposed rules have the added advantage of mitigating the de-
lay and costs associated with certification. The certification procedure can
continue to be refined and improved through informal communications
between the Second Circuit and the New York Court of Appeals at state-
federal judicial councils. Although the burden that certification can im-
pose on litigants and the court system cautions against indiscriminate
use of the procedure, the Second Circuit should not be reluctant to use
certification in appropriate cases where the Court finds itself uncertain
about a significant issue of state law that is essential to a correct disposi-
tion of the case before it. Nor should the New York Court of Appeals be
reluctant to accept certified questions. In cases where the New York Court
of Appeals rejects a certified question, a brief statement of the reasons for
doing so should be given by that Court.
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The Warsaw Convention
Revisited: An Update on
Liability Limitations for
the Twenty-First Century

The Committee on Aeronautics

INTRODUCTION

The development of international aviation claims litigation has been
a slow, arduous process involving compromise between several diverse gov-
ernmental and economic interests. The original Warsaw Convention sought
to limit liability for fledgling carriers to facilitate growth of the interna-
tional air transportation industry. However, with the development and
growth of the industry, liability limits for aviation accidents were not
raised to be commensurate with the ability of the industry and its insur-
ers to pay. This situation has been partially rectified by the recent in-
stitution of the International Air Transport Association (“lATA”)
Intercarrier Agreements. This untested agreement, however, leaves the future
of international aviation accident law uncertain in several respects. This
article discusses the recent airline waivers to the Warsaw/Montreal liabil-
ity limitations pursuant to the IATA Agreements, as those waivers may
impact on aviation law practitioners at the threshold of the new millen-
nium.
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THE WARSAW CONVENTION?

The Warsaw Convention (the “Convention”) is an international treaty
which was intended to provide uniform treatment for international air
transportation litigation in the courts of the signatory countries. The
Convention was created in Paris in 1925, as a result of multinational con-
ferences on the subjects of airline liability and passenger rights in Paris in
1925, and was adopted in Warsaw in 1929. While the United States was
not a party to these conferences, the United States adopted the Conven-
tion on June 27, 1934, and it came into effect in this country on October
29, 1934. As a treaty of the United States, the Convention preempts con-
trary state law governing airline tort liability to passengers and shippers.

The provisions of the Convention create a trade-off between airline
liability and passenger recovery. There is a presumption of liability on the
part of the airline for death or personal injury of the passenger if the
accident occurred on the aircraft or during the embarkation or disembar-
kation of passengers.? The airline is also liable under the Convention for
damage or loss of baggage or cargo, and delays in the contracted for trans-
portation.® The passenger has access to several judicial, and possibly arbi-
tral, fora for redress under the Convention: (1) the domicile of the car-
rier, (2) the principal place of business of the carrier, (3) the place where
the transportation contract was made, or (4) the destination shown on
the contract of transportation.*

1 Convertonforine UniicaiondfCartenRuesRebingbiniemeional Transpariaionby

A0t 12,1929,49S4 3000,137LNT.S.11. Thefuliexdtafhe WarsawConveriionin
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Monireal Agreement;, oro analyze those compadsin any way. Definiive analyss ofthese:
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2 Warsaw Corvertion, Artide 17. SeeanBanganosv. Trars Wo Ales Inc, 550
F2152@RdCr.1977), Dayv. TersWab Alines Irc., 528F2d31 (2d Cr. 1975).
3 Warsaw Converniion, Artides 18, 19,

4. Warsaw Conveniion, Artide 28,
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In exchange for this presumption of liability, the liability of the air-
lines in an accident occurring during international transportation was
limited to 125,000 francs (65.5 milligrams of gold or approximately $10,000
U.S. dollars) for death or personal injury, and 125 francs per kilogram of
checked baggage or cargo.® While it is permissible for an airline and a
passenger to contract for higher liability limits than those provided by
the Convention, limitations on liability lower than those of the Conven-
tion are void.®

There are some situations, provided for in the Convention, which
alter the presumption of carrier liability as well as the limited liability for
damages. Under Article 20, a carrier is not liable if it took “all necessary
measures” to avoid the damage suffered. Also, under Article 21, if the law
of the chosen forum provides for contributory or comparative negligence,
those principles may be applied to reduce liability. However, an airline
may lose its limited liability status if the passenger can show that the
airline engaged in “willful misconduct,” or if the carrier fails to prove the
delivery of the transportation contract in the form of a ticket or a bag-
gage check to the passenger.”

THE HAGUE PROTOCOL

The Hague Protocol of 1955 (the “Protocol”) is a treaty which was
signed by twenty-six countries, including the United States, which be-
came effective on August 1, 1963.2 However, since the Protocol was never
ratified by the United States, mainly due to the perceived inadequacy of
the increase in the liability limitation from $9,000 U.S. dollars under the
Convention to $16,584 U.S. dollars, it did not become the law of the
United States, and the Convention still controlled international aviation
litigation in this country. For international transportation between a country
which had adhered to the Protocol and a country which had only adopted
the Convention, the provisions of the Convention alone applied.

The Protocol modified the Convention in several important ways.
The requirements under the Convention to inform passengers of the car-
riers’ limited liability for injury, death, and baggage loss or damage now
required actual notice rather than just “publication” on travel documents.

5. Warsaw Convention, Arides 22, 23,
6. Warsaw Conveniion, Aides 22, 23.
7.Warsaw Corveriion, Atides 25,3 4.
8 See 1 KREINDLER §§1101-1103, spa  noelall-1-110,

MAY /JUNE 1999 0 VOL 54,NO.3
321



WARSAW CONVENTIONREVISITED

The Protocol also raised limitations on liability for personal injury or
death to 250,000 Poincare francs or $16,584 U.S. dollars.

In addition, the Protocol added Article 25A° to the Convention, for-
mally extending the liability limitations to the servants and agents of
carriers.’® The Protocol also amended the “willful misconduct” language
of Article 25 of the Convention which had been the subject of many
contentious interpretations. The amendment was more specific about what
a plaintiff must show to escape the liability limitations: “The limits of
liability specified in Article XXI shall not apply if it is proved that the
damage resulted from an act or omission of the carrier, its servants or
agents, done with intent to cause damage or recklessly and with knowl-
edge that damage probably would result....”!

THE MONTREAL AGREEMENT

The United States was dissatisfied with the monetary limitations of
the Convention, and its subsequent amendment by the Protocol, princi-
pally because the liability limitations in both reduced the amount of damages
recoverable in the event of an accident!?, and because no provision was
included in these treaty documents which required large print notices of
the damage limitations to passengers. United States representatives met with
representatives of international air carriers from other countries in Montreal,
Canada, in May 1966 to consider possible U.S. withdrawal from the Conven-
tion. The United States and the air carriers’ representatives reached an agree-
ment, known as the Montreal Intercarrier Agreement®® (the “Montreal
Agreement”), which supplemented the Convention to apply only to inter-
national passengers whose travel begins, ends, or stops in the United States.
The basis of this intercarrier agreement lies in Article 22 of the Conven-
tion which allows a carrier to contract for higher liability limits.*

9. Hegue Proood, Aide XIV.
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INTL L. 1768, 1785 (1997).
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The Montreal Agreement supplemented the liability and limitation
on damages of the Warsaw Convention in three important respects. First,
under Montreal airlines accepted strict liability for aviation accidents,
and the “all necessary measures” defense was abolished. Second, the limi-
tation on damages was raised to 75,000 U.S. dollars. Finally, the Montreal
Agreement required that passengers receive notice of the limited liabil-
ity provisions with their airline tickets. Since airline operation within
the United States required compliance with the Montreal Agreement, all
American and most major foreign air carriers adopted the Montreal Agree-
ment.

THE JAPANESE INITIATIVE

On November 20, 1992, Japan Airlines Company, Ltd. (JAL), became
the first among ten Japanese carriers to agree to waive the liability limits
established by Article 22 of the Convention and the Convention as modi-
fied by the Protocol up to 100,000 SDRs.* JAL effected the waiver by filing
a tariff with the United States Department of Transportation, effective
May 21, 1993. The tariff provided that the carrier “shall not... avail itself
of any defense under Article 20(1) of said Convention or said Conven-
tion as amended by said Protocol up to the sum of 100,000 SDRs exclusive
of the costs of the action including lawyers’ fees which the court finds
reasonable.”*® The figure of 100,000 SDRs refers to Special Drawing Rights'’
as defined by the International Monetary Fund; this amount is approxi-
mately $138,000 U.S. dollars as of December 1, 1998.

The decision to waive the Convention’s liability limits was a reaction
to the 1985 JAL Boeing 747 crash in which 500 people were killed.*® Pas-
senger recoveries for death or injury due to the crash highlighted the
inconsistencies between recovery in a domestic accident, which was not
limited by the Convention, and recovery for those holding international

Bl dalme
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tickets which was limited by the Convention.®

JAL was far ahead of other international carriers in waiving the Con-
vention liability limits. In fact, it was another four years before a similar
waiver was proposed by either IATA or the Air Transport Association of
America (“ATA”). It is acknowledged by the aviation community that the
impetus for the Montreal Agreement was United States dissatisfaction with
the low death and personal injury liability limitations. Thus it is surpris-
ing that the United States was not the forerunner in the movement to
waive the liability limitations, given that representatives from the United
States historically were among the most vocal in their denunciation of
the low liability limits provided by Warsaw/Montreal.

DISSATISFACTION WITH THE LIABILITY
LIMITS SET BY THE WARSAW CONVENTION

While the uniformity of international treatment of aviation acci-
dent litigation under the Convention is a desirable objective, the damage
limits which the Convention and the Montreal Agreement placed on pas-
sengers’ recovery for death or injury have been criticized since inception.
It was argued soon after the adoption of Warsaw that awards for personal
injury in developed countries, such as the United States, Great Britain,
and France, far exceeded the Convention limits, and that liability insur-
ance was available to the carriers for a lower cost than anticipated by the
Convention’s draftsmen.?® Even the Comite International Technique
d’Experts Juridique Aeriens, which drafted the Convention, began sug-
gesting revision of the Convention in 1935.2 In addition, the Provisional
International Civil Aviation Organization (“PICAO”) and the Interna-
tional Civil Aviation Organization (“ICAO”) also discussed revision of
the Convention, and conferences on a proposal to increase the liability
limits were held in Cairo in 1946, Madrid in 1951, Paris in 1952, and Rio
de Janeiro in 1953.22

The judiciary has in many cases circumvented the limits of Warsaw
by strict interpretation of the provisions of the Convention and scrutiny

19 Bfapa noel4a1 790 Somepessegasantsainainerenemaionaiaeas
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of the facts in each case.® There are several cases?* which analyze the terms
“accident,”?® “passenger,”?® “embarkation” and “disembarkation,”?” and
“notice”® as defined by the Convention, some of which stretch to find
that the facts do not fall within those definitions, and thus the liability
limits of the Convention are inapplicable. Perhaps the judicial dissatis-
faction with the Convention will ease in the wake of the new carrier
waivers of limited liability. As one court recently observed:

Over the past several decades, international air transportation
has transformed from a fragile, fledgling industry into one that
is well established and financially secure. In recognition of the
increasing strength of the airline industry, the balance has properly
shifted away from protecting the carrier and toward protecting
the passenger, evidenced by the recent intercarrier agreement
abandoning the Convention’s liability cap.?®

23 Ray B JHiey, Nog, The Growh of American Judicel Hostily Towerds the Liskily
Limiations ofthe Warsaw Convention, 48J. AR L. & COM. 805 (1983).
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449 NY.S2d 487 (NY. App. Div. 1st Dep), revid on ather gounds, 457 NYS2d 771
(\Y.1982), cattckried, 463US.1209(1983; Suenskiv.FederaBpressCap, 933F2d
180@dCr.1991).

Z.See DeyvTarsWobAiresic, 528F2031(2dCr.1975), aatolred 429US.
890 (1976)

2B SeeMaersvRyingToerinc 341F20861 @00 1966), aatcered 382US.816

@8 Metens  wesatulyungueconroversy. TheaoadertinvovedaFying TioerLines
miay charier fighttengparing mikary equpment fom San Fanasoo © Takyo, Japen
Thedeoedentanarfoceleuienant hedadarsiosaieguardtheecuipmentcuingight At
fidl the evidenoe shoned thet Lt Meriens idetwes debvered afier he hed boarded he

aat UnderhedoumsancestheSecondCrouihedinatihebst

Athough leghilly ofthe Warsaw Imis wes meniioned in pessing inthe gainon, twes
srplyddm Foradsassonditypesizeintheconexddinioe, seeChenv.KoeanAr
Lieslt 490US. 122 (1989).

A Tseng, supa noe25, 122F3da107.

MAY /JUNE 1999 0 VOL 54,NO.3
325



WARSAW CONVENTIONREVISITED

AGREEMENT BY CARRIERS TO WAIVE WARSAW LIABILITY LIMITS

On February 7, 1997, the United States Department of Transporta-
tion announced that several domestic and international carriers had agreed
to waive the death and personal injury liability limits for aviation acci-
dents by the Convention as modified by the Montreal Agreement. The
new “agreement” was actually a collection of three agreements (collec-
tively, the “IATA Agreements”) which were drawn up by IATA and ATA.
The centerpiece of these agreements was the IATA Intercarrier Agreement
(“HA™), in which the airlines agreed to waive the limitation on liability
for death or serious injury provided by Article 22(1) of the Convention,
“so that recoverable compensatory damages may be determined and awarded
by reference to the law of the domicile of the passenger.”® IIA also per-
mits carriers to waive any defense provided by the Convention, including
the waiver of a defense only up to a specified monetary limit, and reserves to
carriers “their rights of recourse against any other person, including rights of
contribution or indemnity, with respect to any suits paid by the carrier.”3!

IATA also drafted the Agreement on Measures to Implement the IATA
Intercarrier Agreement (“MIA”), which is an enabling device intended to
standardize the language of carriers’ tariffs. Among the mandatory provi-
sions of the MIA are the waiver of the Convention’s Article 22(1) limits
on liability and a provision which adopts strict liability for airlines up to
$139,000 U.S. dollars for compensatory damages: “Carrier shall not avail
itself of any defense under Article 20(1) of the Convention with respect to
that portion of such claim which does not exceed 100,000 SDRs.”32

The MIA also contains optional language for the carriers’ tariffs. One
provision mirrors the “may” language in the IlA, paragraph 1, supra. “At
the option of the carrier, its conditions and tariffs also may include the
following provisions: 1. Carrier agrees that subject to applicable law, re-
coverable compensatory damages for such claims may be determined
by reference to the law of the domicile or permanent residence of the
passenger.”® Thus, while a carrier may choose to include this provision,
allowing the passenger the choice of using the law of his or her domicile,
the provision is not mandatory. In its October 3, 1996 Order to Show
Cause,?* the Department of Transportation expressed disappointment with

30IA paragyaph 1 emphesis acked)
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the optional nature of this MIA provision in particular.

Finally, the third agreement, the ATA Provisions Implementing the
IATA Intercarrier Agreement (“IPA”), was created by ATA to implement the
agreement more specifically through the language in the carriers’ tariff.
The IPA provides for the waiver by the ATA carriers of Article 22(1) liabil-
ity limitation, the waiver of the Article 20(1) defense of non-negligence
up to 100,000 SDRs, and the reservation of other carrier defenses, and the
rights of recourse, contribution, and indemnity. In addition, the IPA also
allows carriers to agree to use the law of the passenger’s domicile in acci-
dent litigation, but does not make this provision mandatory.®

Among the organizations which submitted comments to the Depart-
ment of Transportation in response to the proposed agreements were IATA,
ATA, the Association of Trial Lawyers of America (“ATLA”), the Aerospace
Industries Association (“AlA”), and the Victims Families’ Associations,®
On the positive side, the commentators applauded the waiver of the
Convention’s limits without the imposition of an overly complex system
or surcharges on fares, and the retention of the worldwide uniformity of
the aviation litigation system created by the Convention. IATA noted
that this agreement would put an end to the “willful misconduct” litiga-
tion under Warsaw/Montreal which had frequently been employed to
circumvent the $75,000 cap on compensatory damages.

A criticism of the IATA Agreements, voiced by the Victims Families’
Association, ATLA, and the Department of Transportation, is the absence
of a provision establishing a fifth jurisdictional forum based on the passenger’s
domicile. In the October 3, 1996 Order to Show Cause, the Department of
Transportation stated:

We are disappointed in the absence of a consensus for carrier
submission to the fifth jurisdiction. Since the IATA Agreements
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are contemplated to have world-wide application, and would
be widely adhered to, inclusion of the fifth jurisdiction would
have gone a long way towards meeting the Department’s guide-
lines to the extent that protection of U.S. citizens and perma-
nent residents would apply wherever the ticket was purchased,
or wherever the flight took place.*

In addition to this criticism, the Victims Families’ Association contends
that the application of the law of the passenger’s domicile should be man-
datory, and that if a monetary limit is to be set on the waiver of the
carrier defense of non-negligence, it should be at least 250,000 SDRs.38
Families of victims have also expressed concern that since protracted “willful
misconduct” litigation will likely be abolished as a result of the IATA Agree-
ments, the specifics of the carrier’s negligence will not be known and
families will “have a harder time learning what went wrong on doomed
flights.”s®

There are other questions which have surfaced that were not raised
in the Department’s Order to Show Cause. Some commentators believe
that the agreements have, in essence, committed the signatory carriers to
unlimited liability.*° Under the IATA Agreements, the carriers have agreed
to absolute liability up to 100,000 SDR’s, and after that amount they may
invoke the defense of showing proof that the airline took all necessary mea-
sures to avoid the damage pursuant to Article 20(1) of the Convention.*
However, in practice, there are limited circumstances when a carrier might
invoke this defense. “The only situation that we know of where an airline
can possibly show that it ‘took all necessary measures to prevent the dam-
age’” is the missile theory which surfaced in the TWA 800 accident inves-
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CONVENTIO NOmerNo.96:11-6 (Nov. 12, 1996)).
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tigation.*? Therefore the defenses available to carriers for damages above
100,000 SDRs may not be substantive in practice, and thus the agreements
may actually be an institution of absolute liability for the signatory carri-
ers.** While some writers have speculated that the unlimited liability of
the agreements will lead to trials where the quantum of damages is the
only issue left for resolution,* disputes over liability would be waged in
litigation between carriers and manufacturers.

Another perceived weakness of the IATA Agreements is their contrac-
tual nature. Since the waivers are not treaties, and thus do not have the
force of law, it is feared that a carrier’s claims for indemnification against
other tortfeasors—such as engine or airframe manufacturers—may be com-
promised.*® For example, in many jurisdictions compromise by one tortfeasor
extinguishes indemnity claims by the settling defendant. Thus, a familiar
practice in preserving such a claim is to enter into a consent judgment rather
than a contract-based settlement agreement. It is currently unclear how
such rights of indemnification can be preserved in the waiver context.

CONCLUSION

Figures as of July 1998 show that 107 airlines have signed IlIA, 68 have
signed MIA, and approximately a dozen Chinese airlines are expected to
sign the IATA Agreements. However, only 50 carriers have actually filed
tariffs making the waivers effective,”® making another possible frontier
for litigation concerning the agreement, that is whether a carrier has clearly
implemented the IATA Agreements and has agreed to be bound by its
terms.*” The strength of the carriers’ commitment to the agreements is
already being put to the test,*® and only time will tell how the IATA agree-
ments are actually implemented.
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Employment Law
Training for Arbitrators

The Committee on Labor and Employment Law

INTRODUCTION

A. Overview

As a result of legislative enactments and judicial decisions affording
employees expanded rights and imposing on employers increased respon-
sibilities in the workplace, federal and state courts have experienced a
dramatic increase in employment cases over the past several years. For
example, statistics from annual Judicial Conference Reports indicate that
employment disputes account for 25 percent to 30 percent of all cases
pending on United States district court dockets. Coincidentally, legisla-
tion such as the Age Discrimination in Employment Act of 1990 and the
1991 Civil Rights Act expressly encourage the use of alternate dispute reso-
lution (“ADR”) “where appropriate and to the extent authorized by the
law.”* The courts, too, have endorsed the use of arbitration in resolving
statutory claims; for example, in Mitsubishi, the Supreme Court stated that
a party, by agreeing to arbitrate a statutory claim, “...does not forego the
substantive rights afforded by the statute; it only submits to their resolu-
tion in an arbitral, rather than a judicial, forum.”2 Similarly, in Gilmer,
the Supreme Court upheld a pre-dispute agreement to arbitrate a claim
under the Age Discrimination in Employment Act (“ADEA”).2

1 See, frexampk the OM Rghs Adt of 1991, 42 USC. §81981, 19814, he Age Dis-

aiminationin Employment A, 20USC. 88621 & 55
2 Misush Moiors Cop. v.. Soler ChrysierPymauth, Inc ., 473 U'S. 614,627 (1985).
3 Gimerv.InersaigJohnsonLane Cop, 500US 20(1991).
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The public policy debate has now shifted from whether ADR is ap-
propriate for resolving employment claims to what forms of ADR are ap-
propriate; for example, whether the arbitration ofstatutory claims can or
should be mandated. Another focus of debate is the necessity of proce-
dural safeguards to ensure that employees who agree to arbitrate statu-
tory claims are not foregoing any substantive legal rights.* To address
these issues, this Committee promulgated “Model Rules for the Arbitra-
tion of Statutory Claims” in 1996. Other measures include “The Due Pro-
cess Protocol for Mediation and Arbitration of Statutory Claims Arising
out of the Employment Relationship,” initiated in 1996 by the President
of the National Academy of Arbitrators, later endorsed by service provid-
ers such as the American Arbitration Association, JAMS-Endispute, and
the Federal Mediation and Conciliation Service, and recently endorsed by
the American Bar Association.®

As the use of ADR to resolve employment disputes expands, there is a
growing concern that the current pool of arbitrators and mediators, as
well as the attorneys who may be called upon to represent clients in these
alternative forums, may lack the necessary subject matter expertise in the
applicable law. As the Due Process Protocol and Model Rules tell us, such
knowledge and understanding is particularly important in instances where
arbitration is an alternative to, or a substitute for, the courts. Training of
neutrals is now conducted under the auspices of many different groups,
and there is a concern that the content of training programs may be
inadvertently “slanted” or “biased” depending on the source of training.

This outline presents a general but comprehensive and neutral over-
view of employment laws, endorsed by the Committee’s membership and
reflecting the broad spectrum of perspectives represented on the Commit-
tee. The outline is not to be viewed as a definitive statement of any specific

4 See, frearpk, Jay S Sege, ‘Chergng Pubic Poky. Priveie Abireion b Resole:

Satuiory Employment Dispuies,"13 TheLabor Lawyer 87 (197Sam.eS Esied e, Pe-
Dispute Agreement o Arbirate Statutory Employment Caims” Proceedings of NYU 49t
Conference on Labor (Kmer Law Infemaiionel, 1997); Joseph D. Garison, ‘Pro: Mande:

oy Boing Artairation ConsiiLies Lie More Then a Waiver of a Worker's Rghs” ard

Martin Oppenheimer and Cameron Johnson, “Con: Mandatory Arbitration Agreements Are
anBledveAlemaive bEToymertLigaion” Dispute Resaluion Jourel =197
5. ABA House of Delegates Resolution No. 112 passed February 4, 1997. Due process

poedonsdedinte Pooadind ceterghtdfine paresioseeafomamongapod
ssimnandheauhaiydiheaticrogariaiemedesastbeundarteanicabe

law.
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area of the law, which is rapidly changing, or the status of the law in a
given jurisdiction to be relied on in any given case. Nor does the outline
cover evidentiary issues that any training program would necessarily ad-
dress, such as the quantum and quality of proof. Rather, the outline pre-
sents the framework of the applicable law for use in training, or to alert
the neutral in a particular case to the legal issues that may require further
research or briefs by the parties.

B. United States Employment Law is Premised On The Doctrine of
Employment-At-Will

1. Every state recognizes the doctrine that an employment
relationship having no specific term is presumptively at will,
terminable with or without cause by either party. However,
the employment-at-will doctrine is not absolute, since almost
every state recognizes various legislative and judicially defined
exceptions to its application. Additionally, certain common-
law claims are recognized which, in some circumstances, supple-
ment the employment-at-will doctrine and give rise to claims
of wrongful discharge.

2. Most exceptions fall into one or more of the following
categories:

a) Common law exceptions

1) an express or implied contract to discharge only for
cause;

2) a judicially recognized public policy prohibiting dis-
charge in particular circumstances; and

3) an implied covenant of good faith and fair dealing.

b) Statutory exceptions

Il. FEDERAL DISCRIMINATION STATUTES
A. Title VII of the Civil Rights Act of 1964 (“Title VII") and
Amendments

1. Title VII of the Civil Rights Act of 1964, as amended, 42
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U.S.C. 8 2000e et seq., applies to both private and public
employers with 15 or more employees, labor organizations,
and employment agencies, but not to bona fide private mem-
bership clubs exempt from taxation under Title 26, Section
501(c). 42 U.S.C. § 2000e(b) (term “employer” does not in-
clude bona fide private membership clubs.)

2. Title VII prohibits an employer from discriminating against
an individual on the basis of race, color, sex, national origin
or religion with respect to hiring, discharge, compensation,
promotion, classification, training, apprenticeship, referral for
employment, or other terms, conditions, and privileges of em-
ployment.

3. Title VII also prohibits an employer from harassing an
employee on the basis of race, color, sex, national origin or
religion. This includes hostile environment and pervasive and
systematic patterns of harassing behavior, such as negative
comments and conduct, premised upon one of the aforemen-
tioned protected characteristics.

4. The Civil Rights Act of 1991 (“CRA”), Pub. L. 102-66, amended
Title VII, Section 1981, the Rehabilitation Act, the Ameri-
cans with Disabilities Act (“ADA”), and the ADEA. The CRA
allowed for compensatory and punitive damages (with a cap)
as well as jury trials under Title VII and the ADA; overturned
seven Supreme Court decisions; and established a glass ceil-
ing commission. The CRA also amended Title VII and the ADA
to provide that both laws apply to United States citizens work-
ing abroad for American-owned or controlled companies.

5. Specific Discrimination Prohibited by Title VII

a) Race: Title VII prohibits discrimination on the basis of
race.

b) Color. Often combined with race, color can refer to a
light-skinned or dark-skinned individual.

c) Sex
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Gender. Title VII prohibits discrimination based on

an individual’s gender.

2)

a)

Sex Harassment

Title VII prohibits sexual harassment, which includes

unwelcome sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature
that:

b)

c)

i) alters the terms and conditions of employment;

ii) constitutes the basis for employment decisions af-
fecting the individual; or

iii) unreasonably interferes with an employee’s work
performance or creates an intimidating, hostile or
offensive work environment.

Two types of sexual harassment

i) quid pro quo harassment generally involves a demand
for sexual favors accompanied by

(a) a promise of benefits upon acquiescence, e.g.,
a promotion or raise; or

(b) the threat of reprisal upon non- acquiescence,
e.g., termination.

ii) hostile work environment involves sexual conduct,
not involving requests for sexual favors, that is suffi-
ciently pervasive to alter the conditions of a victim’s
employment and create an abusive working environ-
ment. Offensive conduct may involve sexual jokes,
graffiti, suggestive remarks, cartoons, etc. To consti-
tute harassment, more than one isolated incident of
offensive conduct is necessary.

Sexual harassment can take many forms
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i) classic—male supervisor harasses female subordi-
nate;

ii) female supervisor harasses male subordinate;
iii) supervisor harasses subordinate of same sex; and
iv) coworkers of either sex harass coworkers.

3) Pregnancy Discrimination

a) The 1978 amendments to Title VII (the “Pregnancy
Discrimination Act” or “PDA”), 42 U.S.C. §2000e(k),
specifically provide that sex discrimination includes
discrimination on the basis of pregnancy.

b) The PDA requires an employer to treat a pregnant
employee the same as any other employee, and when
a female employee becomes unable to work due to
pregnancy, childbirth, or related medical conditions,
her disability is to be treated on the same basis as
other disabilities.

d) National Origin. National origin has been broadly inter-
preted to mean the country from which an applicant or
employee, or his forebears, came.

e) Religion

1) Title VII prohibits employment discrimination because
of an individual’s religious beliefs.

a) Does not apply to people working for religious or-
ders.

2) Employers must make reasonable accommodation to
the religious practices of employees and applicants. 42
U.S.C. § 2000e(j); 29 C.FR. § 1605; EEOC Guidelines on
Discrimination Because of Religion. Examples of reasonable
accommodation include a job reassignment or transfer,
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restructuring of job duties, allowing reasonable time off
for religious practices, flexibility in dress and appear-
ance standards, and allowing voluntarily exchanges of
work schedules.

6) Remedies Under Title VII

a) Title VII provides for “make whole” remedies. This means
that a prevailing plaintiff will be entitled to full “back
pay,” meaning all earnings and other benefits that the
employee would have receivedabsent the unlawful employ-
ment practice. A terminated employee may also be rein-
stated to his former position (or promoted to a position
he would have attained but for the discharge), if that is
feasible. If reinstatement is inappropriate, an award of “front
pay”—a monetary award that compensates a plaintiff for lost
employment until he or she finds a comparable new posi-
tion—may also be made. Additionally, a successful plaintiff
can recover other out-of-pocket costs, e.g., job search expenses.

b) The court may issue an injunction against the employer
prohibiting future acts of discrimination.

c) With the enactment of the CRA, “compensatory” and
“punitive” damages are now available under Title VII in
disparate treatment cases where an employer is found to
have intentionally discriminated against an employee. Com-
pensatory damages are statutorily defined to include “fu-
ture pecuniary losses, emotional pain, suffering, inconve-
niences, mental anguish, loss of enjoyment of life and other
non-pecuniary losses.” 42 U.S.C. § 1982 (A) (b) (3). Puni-
tive damages will be warranted only if the plaintiff can
establish that the employer acted “with malice or a reck-
less indifference to the [employee’s] federally protected rights.”
42 U.S.C. 81981A(b)(1). However, the combined compen-
satory and punitive damages that may be awarded to any
one individual under Title VII are subject to the following
statutory limitations:

No. of Employees Limit on Damages
15-100 $50,000
101-200 $100,000
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201-500 $200,000
501 or more $300,000

d) Significantly, the CRA also allows for jury trials in Title
VII cases where there is a claim for compensatory or puni-
tive damages. Further, if a jury trial is demanded, the court
is specifically directed not to inform the jury of the dam-
age limits in the law. Because compensatory and punitive
damages may not be sought in disparate impact cases, jury
trials are not available in such cases under Title VII.

e) Finally, reasonable attorneys’ fees, costs and expert wit-
ness fees may also be awarded to a Title VII plaintiff. At-
torneys’ fees must generally be awarded to a prevailing plain-
tiff in the absence of special circumstances that would make
such an award unjust. The amount of attorneys’ fees awarded
in a particular case will be the “lodestar”figure, which con-
siders the number of hours reasonably worked multiplied
by a reasonable hourly rate, the result obtained, and other
factors.

7. Statute of limitations

a) Charge must be filed with Equal Employment Opportu-
nity Commission (“EEOC”) within 300 days of discrimi-
natory act.

b) To bring suit in federal court, action must be filed within
90 days of receipt of Notice of Right to Sue from EEOC.

c) States have their own statutes of limitation for filing
charges with state fair employment agencies and/or filing
suits directly in state courts.

B. Age Discrimination in Employment Act of 1967 (“ADEA”)

1. The ADEA, 29 U.S.C. § 621 et seq., prohibits discrimina-
tion on the basis of age against employees or job applicants
who are aged 40 or older. With regard to hiring, discharge,
compensation, or other terms of employment, there is no
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upper age limit for the ADEA. Moreover, the ADEA prohibits
discrimination between two persons who are both in the pro-
tected age group, e.g., where a 55-year-old is replaced by a 42-
year-old.

2. The ADEA applies to all employers with 20 or more em-
ployees, as well as to labor organizations, employment agen-
cies, and apprenticeship and training programs.

3. Like Title VII, the ADEA also applies to United States citi-
zens working abroad for American-owned or controlled com-
panies.

4. The ADEA provides a narrow exception for persons who
were highly paid executives or policy-makers for two con-
secutive years prior to retirement. These employees may be
retired at age 65, so long as they are immediately eligible to
receive at least $44,000 in annual retirement income. 29 U.S.C.
8 631(C) (2).

5. Older Workers Benefit Protection Act (“OWBPA”)

a) The OWBPA, 29 U.S.C. § 626(f), amended the ADEA to
expressly prohibit discrimination against older workers with
respect to all employee benefits, except where age-based
reductions in employee benefit plans are justified by sig-
nificant cost considerations.

b) An employer who has age-based benefits is only in com-
pliance with the ADEA if the actual amount of payment
or cost incurred for a particular benefit on behalf of an
older worker is not less than the amount paid or incurred
for a younger worker.

c) Title Il of the OWBPA sets forth the elements that must
be included in a release for it to be valid under the ADEA.
Waivers must now include, at a minimum, the following
seven elements:

1) the waiver must be a part of a written agreement be-
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tween the employee and employer that is written in a
clear, understandable manner;

2) the waiver must specifically refer to claims arising under
the ADEA;

3) the employee may not waive the right to claims which
may arise after the date on which the waiver is signed;

4) the employee must be given consideration (something
of value) in addition to that to which the employee is
already entitled in exchange for the waiver of age dis-
crimination claims;

5) the employee must be advised in writing to consult
an attorney prior to signing the waiver;

6) generally, the employee must be given at least 21 days
in which to consider the proposed waiver. However:

a) if the release is offered as part of a program, the
individual must be given 45 days to consider the re-
lease, plus specific information regarding the classifi-
cations and ages of other employees who are offered
or not offered the benefits.

b) if the release is offered as part of the resolution of
an ADEA claim pending before the EEOC or a court,
the individual must be given a “reasonable period of
time” to consider the release.

7) finally, the employee must be given 7 days after sign-
ing the waiver in which to revoke it.

If these requirements are not followed, the employee
may sue the employer for age discrimination, notwith-
standing his or her signing of a release, and may be able
to keep the consideration that was given to induce him
or her to enter into the release.

6. Remedies Under the ADEA

THE RECORD
340



LABORAND EMPLOYMENT LAW

a) Like Title VII, the ADEA provides for “make whole” rem-
edies, which can include reinstatement, back-pay and lost
benefits.

b) Under the ADEA, a successful plaintiff who proves a
“willful violation” of the statute may be awarded liqui-
dated damages, which are calculated by doubling the amount
awarded to a successful ADEA plaintiff (minus any off-
sets). In order to establish a willful violation, there must
be a knowing or reckless disregard on the employer’s part
as to whether its actions violated the ADEA. As such, an
employer who mistakenly thinks its actions are legal can-
not be held liable for liquidated damages.

c) The court may issue an injunction against the employer
prohibiting future acts of discrimination.

d) Reasonable attorneys’ fees and costs are also available.

e) Compensatory (other than back pay) and punitive damages
are not recoverable under the ADEA.

. Statute of Limitations

a) Statute of limitations under ADEA is the same as that
under Title VII.

. The Americans with Disabilities Act (“ADA”)

1. Title | of the ADA , 42 U.S.C. § 12101 et seq., prohibits both
public and private employers from discriminating in employ-
ment against persons with physical and mental disabilities.

2. The ADA applies to all employers that have 15 or more
employees for each working day in each of 20 or more calen-
dar weeks in the current or preceding calendar year. The ADA
also applies to United States citizens working abroad.

3. The ADA is similar to the Rehabilitation Act of 1973, 29
U.S.C. 88 793, 794, which only covers federal contractors.
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4. To be protected under the ADA, the plaintiff must be a “qualified
individual with a disability,” which is defined as a person
with a disability who, with or without reasonable accommodation,
can perform the essential functions of the job in question.

a) For the purposes of the ADA, an individual with a dis-
ability is a person who has:

1) a physical or mental impairment that substantially
limits one or more major life activities;

2) a record of such an impairment; or
3) is perceived as having such an impairment.

Additionally, the ADA prohibits discrimination against
individuals who, although not disabled themselves, are
associated or have a relationship with a disabled person.

b) Major life activities include working, breathing, walk-
ing, seeing, hearing, and speaking. The EEOC’s recent guide-
lines on mental disabilities have expanded the list of ma-
jor life activities to include thinking, concentrating, sleep-
ing, and interacting with others.

c) Congress also included a list of conditions or practices
that are excluded from the definition of disability. These
include: homosexuality, bisexuality, transvestitism, trans-
sexualism, pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from physical impairments,
other sexual behavior disorders, compulsive gambling, klep-
tomania, pyromania, and psychoactive substance use dis-
orders resulting from current illegal use of drugs. Environ-
mental, cultural, and economic disadvantages are also not
in themselves covered, nor are temporary disabling condi-
tions such as pregnancy and the flu.

d) Reasonable Accommodation

1) Under the ADA, an employer must reasonably accom-
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modate a qualified individual with a disability. Reason-
able accommodation, according to the ADA, means any
accommodation that the employer can adopt without
undue hardship. It may include any of the following:

a) making existing facilities used by employees or ap-
plicants readily accessible to and usable by individu-
als with disabilities;
b) job restructuring;

c) part-time or modified work schedules;

d) reassigning a disabled individual to a vacant posi-
tion;

e) acquiring or modifying equipment or devices;

f) appropriately adjusting or modifying examinations,
training materials, or policies;

g) providing qualified readers or interpreters; and

h) other similar accommodations for qualified indi-
viduals with disabilities.

2) Undue hardship is judged within the context of the
employer’s size, number of employees, profits, etc., and
thus may vary from employer to employer.

e) Essential Functions

1) The essential functions of a job are defined as the
fundamental job duties of the employment position. A
job function is essential if the job exists to perform that
function.

2) The ADA does not limit an employer’s ability to es-
tablish or change the content, nature, or functions of a
job.
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5. Mental Disabilities

a) Covered mental impairments include, but are not limited
to, bipolar disorder, panic or anxiety disorders, schizo-
phrenia and obsessive-compulsive disorders.

b) Individuals who have a “mental impairment” will be
protected by the ADA, unless:

1) the mental impairment is expressly excluded by the
terms of the ADA;

2) the mental impairment is a psychological “condi-
tion” rather than a psychological “disorder”; or

3) the mental impairment is “behavior” or a “trait.”

c) As with physical disabilities, to be covered, a disabil-
ity/mental impairment must:

1) prevent the individual from performing a major
life activity, which does not have to be limited to
working; or

2) restrict the condition, manner or duration under
which the individual can perform a major life activ-
ity as compared to the average person in the general
population.

d) The EEOC currently believes the limitation is still a
covered impairment even if it can be controlled by drugs.
Some courts disagree with this position.

6. Remedies Under the ADA

a) Remedies under the ADA are the same as those under
Title VII.

7. Statute of Limitations

a) Statute of limitations under the ADA is the same as
that under Title VII.
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D. The Civil Rights Act of 1866 (“Section 1981")

1. The Civil Rights Act of 1866, 42 U.S.C. §1981, was adopted
following the Civil War to help effectuate the purposes of
the Thirteenth Amendment to the Constitution.

2. In accordance with this purpose, Section 1981 provides
that all persons shall have the same right to make and en-
force contracts as is enjoyed by white citizens. The CRA clari-
fied that Section 1981 applies to all aspects of contractual
relationships, including “the making, performance, modifi-
cation, and termination of contracts and the enjoyment of
all benefits, privileges, terms and conditions of the contrac-
tual relationship.” 42 U.S.C. § 1981(b).

3. The courts have interpreted Section 1981 as prohibiting
discrimination in employment on the basis of race, color or
national origin.

4. Remedies Under Section 1981

a) Remedies under Section 1981 are the same as those un-
der Title VII, except compensatory and punitive damages
are uncapped.

5. Statute of Limitations

a) Section 1981 contains no federal statute of limitations.
Instead, courts look to applicable state law statutes of limi-
tation for general personal injuries.

E. Retaliation

1. Title VII, the ADEA, the ADA and many state employment
discrimination laws prohibit employers from retaliating against
employees for filing employment discrimination charges or
assisting others in filing them, and for opposing unlawful
employment practices.

2. In order to prevail in a lawsuit alleging retaliation, an
employee must establish:
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a) protected conduct by the employee, such as complain-
ing of discriminatory treatment or the filing of a charge
of discrimination;

b) a negative personnel action by the employer directed
against the person engaging in the protected conduct, such
as a demotion or a termination; and

c) a cause-and-effect connection between the first two ele-
ments.

3. Even when the underlying claim of discrimination is un-
substantiated, retaliation is forbidden if the employee sin-
cerely believed the allegations to be supportable.

lll. TYPES OF DISCRIMINATION AND BURDENS OF PROOF
A. Types of Discrimination

1. Disparate Treatment
2. Disparate Impact
3. Mixed Motive

B. Burdens of Proof

1. Burdens of proof depend upon the type of discrimination
claim

a) Disparate Treatment
1) Plaintiff must first make out prima facie case

a) member of protected group;

b) qualified for position;

c) suffered adverse employment action; and

d) the adverse action occurred in circumstances giv-
ing rise to an inference of discrimination (e.g. pro-
motion given to someone outside protected group).

2) Burden of production shifts to employer to articulate
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legitimate, non-discriminatory business reason for ac-
tion

3) Burden then shifts back to plaintiff, who has the
ultimate burden of proving case by

a) presenting proof of actual discrimination; or

b) showing that employer’s proffered business reason
was but a pretext for discrimination.

Disparate Impact

1) Plaintiff must first establish that the employer has a
neutral policy or practice that nevertheless has a harsher
or more adverse impact on members of a protected group.

2) Burden of proof and persuasion shifts to employer to
articulate legitimate, non-discriminatory business rea-
son for policy or practice.

3) If employer meets its burden, then burden returns to
plaintiff, who must show that an alternative and effec-
tive business practice exists which would have a less dis-
criminatory effect and that the employer refused to imple-
ment the alternative.

Mixed Motive

1) Plaintiff must establish that race, sex, etc. was a mo-
tivating factor in the employment decision.

2) Burden shifts to employer to establish that it would
have taken the action in the absence of a discrimina-
tory motive.

3) If employer can establish that it would have taken
the action anyway for legitimate, non-discriminatory
reasons, the plaintiff’'s remedies are limited to declara-
tory or injunctive relief, and attorneys fees and costs.
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Courts are precluded from awarding damages or requir-
ing reinstatement.

IV. OTHER FEDERAL STATUTES
A. Fair Labor Standards Act (“FLSA”)

1. The FLSA, 29 U.S.C. § 201 et seq., establishes a minimum
wage and a 40-hour overtime standard for all non-exempt
employees. Non-exempt employees who work more than 40
hours a week are generally entitled to payment of one and a
half times the employee’s regular hourly rate for each extra
hour of work. 29 U.S.C. § 207(a)(1).

2. The most common exemption from the FLSA is for white-
collar employees. Such an employee will be considered ex-
empt if:

a) the employee performs work that is of a managerial,
professional, or administrative nature;

1) the managerial exemption applies to persons in charge
of a recognized division of the business, who are respon-
sible for the selection, evaluation, payment and disci-
pline of employees, and the customary direction of two
or more employees.

2) the professional exemption applies to persons with
advanced knowledge in a field of science or learning,
whose work involves the exercise of creative talent and
independent judgment.

3) the administrative exemption applies to persons who
perform non-manual work that is related directly to the
management policies or general operation of the busi-
ness, which requires the exercise of independent discre-
tion and judgment.

b) such exempt work comprises the employee’s primary duty;
and
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c) the employee receives a salary or a fee of not less than
$250 per week (except for outside salespersons, for whom
there is no minimum salary requirement).

3. Numerous other exemptions from the FLSA’s minimum wage
and/or overtime obligations exist. Some of these exemptions
cover:

seasonal workers (minimum wage and overtime);
commission—paid retail/service employees (overtime);
seamen (overtime);

taxi cab drivers (overtime); and

residential domestic employees (overtime).

4. Employers must also determine whether a particular em-
ployee is exempt under state law, which is often more restric-
tive than federal law.

5. Statute of Limitations

a) The FLSA bars any action not commenced within two
years after the cause of action accrues, except that suits for
“willful” violations may be commenced up to three years
after the cause of action accrues. 29 U.S.C. §255(a).

. The Equal Pay Act

1. The Equal Pay Act, 29 U.S.C. § 621 et seq., requires that
employees be paid equal wages for substantially equal jobs,
without regard to the employee’s sex. Differentiation is per-
mitted with respect to seniority and merit systems, with re-
spect to systems which measure pay by the quality or quan-
tity of production, and with respect to any factor other than
sex.

2. Burdens of Proof
a) The plaintiff bears the initial burden of proving a prima

facie case by a preponderance of the evidence that an em-
ployer pays an employee of one sex more than an employee
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of the other sex, which includes demonstrating the sub-
stantial equality of the jobs based on skill, effort and re-
sponsibility, and that the work was performed under simi-
lar working conditions.

b) If the plaintiff sustains this burden, the burden shifts
to the defendant, who bears the burden of proving that
the difference is justified by one of the Act’s four defenses:

1) a seniority system;
2) a merit system;

3) a system that measures earnings by quality or quan-
tity of output; or

4) a differential based on any other factor other than
sex. 29 U.S.C. §206(d)(1).

c) If a defendant establishes that the pay differential is
due to a factor “other than sex”, some courts permit the
plaintiff to rebut this with evidence that the claim is a
pretext for discrimination.

3. Statute of Limitations
a) Since the Equal Pay Act is contained within the FLSA,
the statute of limitations for Equal Pay Act suits is the same
as that for FLSA suits. 29 U.S.C. § 255 (a).

4. Liquidated Damages
a) Plaintiff will be entitled to liquidated damages if she
can show that the employer willfully denied her equal pay.
Willfulness is demonstrated by showing that the employer
knew or acted with reckless disregard of the fact that its
conduct was prohibited by law.

C. The Family and Medical Leave Act (“FMLA")

1. The stated purpose of the Family and Medical Leave Act,
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29 U.S.C. § 2601 et seq., is “to balance the demands of the
workplace with the needs of families, to promote the stabil-
ity and economic security of families, and to promote na-
tional interests in preserving family integrity.” 29 U.S.C.
8§ 2601(b); 29 C.FR. § 825.101(a).

a) To this end, the FMLA provides eligible employees with
the right to an unpaid leave of absence to bond with a
new child, to care for a family member with a serious health
condition, or to obtain treatment and otherwise recover
from an employee’s own serious health condition.

b) Employees taking FMLA leave are entitled to continued
health insurance coverage and a guarantee, in most cir-
cumstances, of reinstatement to the same or an equivalent
position upon return from an approved leave.

2. Covered Employers

a) The FMLA covers private employers employing 50 or more
employees for each working day during each of 20 or more
calendar workweeks in the current or preceding calendar
year. 29 U.S.C. 8 2611(4)(A); 29 C.F.R. § 825.105.

b) Although the legal entity which employs the employee
is normally the employer for purposes of determining cov-
erage, the regulations do contemplate the treatment of two
or more entities as “joint” or “integrated” employers. 29
C.F.R. 8§ 825.104, 825.106. Thus, an employer employing
10 employees may be found to be a “joint” employer with
another entity employing 100 employees, in which case
both entities would be covered under the FMLA. 29 C.FR.
8§ 825.106(c).

c) The regulations state that any employee whose name
appears on an employer’s payroll will be considered em-
ployed each working day of the calendar week and must
be counted, whether or not any compensation is received
for the week. 29 C.FR. § 825.105(b). Additionally, employ-
ees who are on paid or unpaid leave or disciplinary sus-
pension and the like are counted if the employer has a
reasonable expectation that the employee will return to
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actual employment. 29 C.ER. § 825.105(c). Employees on tem-
porary, long-term, or indefinite layoff are not counted. Id.

3. Eligible Employees

a) To be eligible for family and medical leave, an employee
must have worked for the employer for at least 12 months
(the months need not be continuous), and for at least 1,250
hours in the prior 12 months. 29 U.S.C. § 2611(A) and (B).

b) There must be 50 or more employees employed at or
within 75 miles (measured by surface road miles) of the
employee’s work site. 29 C.F.R. § 825.110.

4. The FMLA guarantees covered employees the following ben-
efits:

a) Up to 12 weeks of unpaid leave in a 12-month period
for the following reasons:

1) the birth of child;

2) the placement of a child with the employee for adop-
tion or foster care;

3) to provide care for the employee’s son, daughter, spouse,
or parent who has a serious health condition; or

4) to attend to a serious health condition of the em-
ployee, which condition prevents the employee from
working. 29 U.S.C. § 2612; 29 C.F.R. § 825.112.

b) Reinstatement at conclusion of leave; and
¢) Continued medical benefits during leave.

5. The FMLA allows for several different types of leaves, in-
cluding:
a) One continuous 12-week leave in a 12 month period;

b) Several shorter leaves during a 12-month period total-
ing 12 weeks or less;

c) Intermittent leaves, e.g., time to allow an employee to
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attend appointments with health care providers; and/or

d) Reduced care leave, e.g., a work schedule that reduces
an employee’s hours of work while that person is recover-
ing from a serious health condition.

6. A qualified individual who is denied FMLA leave or ben-
efits has an individual cause of action.

7. Statute of Limitations

a) A suit alleging violation of the FMLA must be filed within
2 years of the last event constituting a violation, unless
the violation is alleged to be a “willful” violation, in which
case the statute of limitations is three years.

. Employee Retirement Income Security Act of 1974 (“ERISA”")

1. ERISA, 29 U.S.C. 8 1001 et seq., governs qualified pension
and welfare plans.

2. While ERISA is a complicated statute, as a general matter it
provides the following protections to employee “participants”
and, in some cases, to thedependents of employees (“benefi-
ciaries”) who are entitled to benefits under a covered plan:

a) Employer sponsors of qualified plans must provide em-
ployees with, inter alia, summary plan descriptions of the
plans in which they participate. 29 U.S.C. § 1021(a) (1).

b) Employees and their dependents have standing to sue
(after exhausting administrative remedies) for the alleged
wrongful denial of a benefit under a covered plan, or for
clarification of future rights under a plan. 29 U.S.C. § 1132(a)
(1). The courts are vested with discretion to award attor-
neys’ fees in these cases. 29 U.S.C. § 1132(qg).

c) Section 510 of ERISA, 29 U.S.C. § 1140, prohibits an
employer from discharging or otherwise discriminating
against an employee for exercising his or her rights under
a plan or under the statute itself. For example, an employer
may not discharge or otherwise retaliate against an em-
ployee who makes a claim for benefits under an ERISA plan.
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Section 510 also prohibits interference with the right of
an employee to obtain benefits to which he or she may be
entitled in the future. Thus, for example, an employer can-
not discharge or otherwise discriminate against an employee
for the purpose of preventing the employee from vesting
under a pension plan.

d) Section 510 is similar in terms of proof requirements
and available remedies to traditional anti-discrimination
statutes (e.g., Title VII). In addition to traditional make-
whole remedies, a prevailing employee in an action under
Section 510 may be awarded reasonable attorneys’ fees and
costs. 29 U.S.C. 8§ 1132 (a) (1), 1132 (g) (2).

E. Uniformed Services Employment and Reemployment Rights
Act (“USERRA")

1. In 1994, USERRA, 38 U.S.C. § 4301 et seq., replaced the
Veterans Re-Employment Rights Act. In so doing, it clarified
an employee’s military-leave rights, and expanded an employee’s
reinstatement rights.

2. In general, USERRA imposes affirmative obligations on public
and private employers to provide employees with leave to
serve in the military. USERRA requires employers to reinstate
employees returning from military leave and to train or other-
wise qualify returning employees. It also guarantees employ-
ees a continuation of health benefits for the first 18months
of military leave and protects an employee’s pension benefits
once he or she returns from leave. Finally, the Act requires
that employers not discriminate against an employee because
of past, present, or future military obligations.

F. Polygraph Protection Act

1. The Employee Polygraph Protection Act, 29 U.S.C. §8 2001-
2009, imposes severe restrictions on the use of lie detector
tests, effectively eliminating the use of polygraph testing as a
pre-employment screening mechanism.

2. The Act bars most private-sector employers from requiring,
requesting, or suggesting that an employee or job applicant
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submit to a polygraph or lie detector test, and from using or
accepting the results of such tests. The Act further prohibits
employers from disciplining, discharging, or discriminating
against any employee or applicant:

a) for refusing to take a lie detector test;
b) based on the results of such a test; or

c) for taking any actions to preserve employee rights un-
der the Act.

3. The Act only prohibits mechanical or electrical devices,
not paper-and-pencil tests, chemical testing, or other non-
mechanical or non-electrical means that purport to measure
an individual’s honesty.

4. There are several limited exceptions to the general ban on
polygraph testing. Specifically, the Act permits the testing of:

a) prospective employees of security guard firms if the
employer’s primary business consists of providing armored
car personnel, personnel to design, install, and maintain
security alarm systems, or other uniformed or plainclothes
security personnel;

b) employees who manufacture, distribute, or dispense con-
trolled substances;

c) current employees who are reasonably suspected of in-
volvement in a workplace incident that resulted in eco-
nomic loss or injury to the employer’s business.

5. In the case of an employer who is engaged in an ongoing
investigation involving economic loss or injury to its busi-
ness, only those employees whohad access to the property in
question, and about whom the employer has a reasonable
suspicion that they were involved, may be tested.

. Worker Adjustment Retraining Notification Act (“WARN?")

1. In general, WARN, 29 U.S.C. §§ 2101-2109, requires em-
ployers with 100 or more employees to give 60 days notice
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prior to laying off or terminating 50 or more employees as
part of a plant closing or a mass layoff.

2. Failure to abide by the WARN’s requirements may subject
employers to serious penalties, including 60 days’ back pay
plus benefits for all affected employees, $500 a day to the
local government where the reduction in force occurred, and
attorney’s fees in litigation.

3. WARN applies to any business enterprise employing:
a) 100 or more full-time employees; or

b) 100 or more employees, including part-time employees,
who in the aggregate work at least 4,000 hours per week
exclusive of overtime.

4. Public, quasi-public, and nonprofit entities may be con-
sidered business enterprises subject to WARN under certain
circumstances. Moreover, independent contractors and sub-
sidiaries may be treated as separate employers or as part of
the parent company, depending upon the degree of their in-
dependence from the parent.

5. A plant closing is the permanent or temporary shutdown
of a single site of employment, or one or more operating
units within the site, during a 30-day period that results in
an employment loss of 50 or more full-time employees. It is
important to note that an employer need not close its entire
business, or even an entire site, in order to constitute a plant
closing. Closure of one or more facilities or operating units
within a site is sufficient.

6. A mass layoff is defined as a reduction in an employer’s
workforce that is not the result of a plant closing but which
produces an employment loss at a single site of employment
during any 30-day period involving:

a) 50 or more full-time employees, provided those affected
constitute at least 33% of the full-time workforce at the
site; or

b) at least 500 full-time employees, regardless of what percent-
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age of the workforce the affected employees constitute.

In contrast to a plant closing, a mass layoff may occur
regardless of whether a facility or operating unit is shut
down at a site. However, a layoff of 50 to 499 employees
will trigger the notice provisions only if the number of
affected employees constitutes at least one-third of the
employer’s full-time workforce.

7. Statute of Limitations

a) The WARN Act does not contain a statute of limita-
tions. Accordingly, the Supreme Court has held in Martin
Star Steel Co. v. Thomas that the most analogous state law
statute of limitations should be borrowed. 115 S. Ct. 1927
(1995). Courts, however, are divided as to which state stat-
ute of limitations should be applied, with some borrow-
ing the limitations period for contract claims, and others
utilizing the limitations period for tort claims.

H. Consolidated Omnibus Budget Reconciliation Act (“COBRA”)

1. Under COBRA, 26 U.S.C. § 4980B, 29 U.S.C. § 1163, employers
with 20 or more employees must allow employees who lose their
jobs the right to continue their employer-provided medical cov-
erage for up to 18 months (29 months for disabled persons).

2. COBRA continuation rights for up to 36 months are also
provided to surviving spouses, divorced spouses, spouses of
Medicare-entitled employees, and certain dependent children.

3. The cost of continued health plan coverage is paid by the
person selecting it, that is, the former employee or other ben-
eficiary. Employers are limited, however, in the amount that
they can charge COBRA participants to the employer’s cost
plus a 2% administrative fee.

I. The Immigration and Naturalization Reform Act (“IRCA")

1. The principal purpose of IRCA, 8 U.S.C. § 1324A, is to
stem the tide of illegal immigration. Employers are required
to verify that all persons hired after 1986 have a legal right
to work in the United States.

MAY /JUNE 1999 0 VOL 54,NO.3
357



TRAININGFORARBITRATORS

2. A concern arose that employers would react to the threat
of penalties by refusing to hire all noncitizens or generally
discriminating against foreign-looking individuals. Conse-
quently, IRCA makes it an unfair immigration-related prac-
tice for an employer to discriminate against any individual
(other than an unauthorized alien) because of such individual’s
national origin, or in the case of a citizen or an intending
citizen, because of such individual’s citizenship status.

3. IRCA was amended in November 1990 to address the con-
cerns of civil rights groups which feared that employers were
not hiring foreign-looking individuals, thereby discriminat-
ing against them on the basis of their race or national ori-
gin. The amendments bolster IRCA by increasing the mon-
etary penalties for violations and extending coverage to agri-
cultural workers. IRCA also specifies two new offenses: (a)
discrimination retaliation against those who bring charges,
and (b) documentation abuse by employers who request ap-
plicants to provide additional documentation or refuse to
honor documents that reasonably appear to be genuine.

4. IRCA’s non-discrimination provisions cover all employers
of three or more employees, but exempts from coverage claims
that would otherwise be covered by Title VII.

5. Statute of Limitations

a) An aggrieved party must file a charge of discrimination
within 180 days of the occurrence. 8 U.S.C. § 1324(d) (3).
To bring suit, a claimant must file a complaint with an Ad-
ministrative Law Judge within 90 days of receipt of a Notice
of Right to Sue from either the EEOC or the Justice Department’s
Special Counsel. 8 U.S.C. 8§ 1324 (d) (2) and (3).

V. STATE, CITY, COUNTY AND MUNICIPAL STATUTES
A. Discrimination Statutes

1. Although most state statutes cover the same categories as
Title VII, ADEA and ADA, they often provide employees with
additional rights or remedies, such as a longer statute of limi-
tations, individual liability or uncapped damages (e.g., the
New York State Human Rights Law provides for uncapped
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compensatory damages, and the New York City Human Rights
Law provides for uncapped punitive damages).

2. Many state and local anti-discrimination statutes protect
employees and applicants against other types of discrimina-
tion in addition to those covered by federal law (e.g., arrest
record, marital status, citizenship, credit history or sexual
orientation).

. Employee-Protective Statutes

1. Like discrimination statutes, employee-protective statutes
vary by state and municipality.

2. Examples of employee-protective statutes

a) Workers’ Compensation statutes

b) State disability statutes

c) Whistleblower statutes

d) State labor laws—New York examples:

1) Employers cannot discriminate against an employee
or applicant on the basis of his or her outside activities.

2) Employers must give an employee written notice of
termination of employment, including date(s) of termi-
nation and benefits, within 5 days of termination.

3) Employers cannot make deductions from an employee’s
pay except for specific enumerated purposes for benefit
of employee, e.g., tax withholding or credit union.

e) Family leave statutes

1) State statutes often offer greater protection than the
FMLA.

2) New Jersey guarantees employees 12 weeks of leave in
a 24-month period to care for a family member. Depending
on an individual employee’s circumstances, this can be
used in addition to FMLA leave.

3) California guarantees pregnant employees unpaid
disability leave up to four months, and reinstatement
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to job previously held, unless it is no longer available
due to business necessity.

f) Mini-COBRA statutes can apply to small employers not
covered by COBRA.

g) Unemployment insurance statutes
h) Plant-closing statutes

i) Jury-duty statutes which forbid employers from termi-
nating or otherwise treating an employee adversely because
he or she served on jury duty.

VI. COMMON LAW TORT CLAIMS
A. General

1. Courts in each state recognize different employment-re-
lated torts

2. Each tort has a different statute of limitations, elements
that need to be proven, and damages.

B. Commonly pled employment-related torts

1. Invasion of privacy

a) Most states recognize four types of invasion of privacy
claims:

1) public disclosure of private facts.
2) overly invasive investigations or surveillance.

3) intrusion upon sphere of seclusion where the plain-
tiff had a reasonable expectation of privacy.

4) substantial publication of information which puts
plaintiff in a false light.

2. Defamation

a) The release of inaccurate, misleading, or occasionally
even truthful information about an employee or former em-
ployee may lead an employer to be sued for defamation.
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b) Under New York law, to maintain a cause of action for
defamation, a plaintiff must prove:

1) false statement of fact regarding the plaintiff;

2) statement was published to a third party by the de-
fendant; and

3) injury was sustained by the plaintiff.
3. Intentional or negligent infliction of emotional distress

a) The tort of “outrage” is frequently asserted in wrongful
discharge suits.

b) Such a claim requires that:

1) the employer intended to inflict emotional distress
or recklessly disregarded whether its acts would result in
the infliction of emotional distress;

2) the acts caused severe emotional distress: and
3) the acts constituted outrageous conduct.

4. Interference with Prospective Economic Advantage and Re-
lated Claims

a) A former employer (and perhaps its managers and/or
supervisors) may be found liable for “interference with pro-
spective economic advantage” or related interference claims.
Such claims may arise when a company does not hire an
applicant because of statements or acts by a former employer.

b) Generally, this cause of action requires:

1) a reasonable business expectancy between the plain-
tiff and a third person;

2) knowledge of the potential relationship or expect-
ancy on the part of the former employer;

3) intentional interference, inducing or causing a breach
or termination of the potential relationship or expect-
ancy; and
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4) resultant damage.
5. Assault and Battery

a) Assault and battery are separate torts and are typically
charged in cases of sexual harassment or where there has
been some other alleged physical contact between the
employee and the employer (or a co-employee). Battery is
defined as intentional and harmful or offensive contact
by one person with the person of another. The intent re-
quired refers only to the intent to make physical contact;
the defendant need not intend that his contact be offen-
sive or harmful. Restatement (Second) of Torts 816(1).

b) To successfully prove the tort of assault, a plaintiff must
demonstrate:

1) intent to cause a harmful or offensive contact with
the other person by the defendant; and

2) apprehension of such injury by the plaintiff.
6. Fraud, Deceit and Misrepresentation

a) A typical cause of action for fraud, deceit, or misrepre-
sentation arises in the wrongful termination context where
the discharged employee accuses the employer of having
made false promises regarding the terms and conditions
of his or her employment.

b) To prevail, an employee must prove:

1) the employer misrepresented or concealed a material
fact;

2) knowing of the falsity of the misrepresentation;
3) intent to induce the employee’s reliance;

4) the employee justifiably relied on the misrepresenta-
tion; and

5) he or she was damaged as a result.

January 1999
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Formal Opinion 1999-03

Restrictive Practice
Agreements; Settlement
Agreements

Committee on Professional and Judicial Ethics

TOPIC: Restrictive Practice Agreements; Settlement Agree-
ments.

DIGEST: A lawyer may not enter into a settlement agree-
ment that restricts her own or another lawyer’s ability
to represent one or more clients, even if such an agree-
ment may be enforceable as a matter of law.

CODE: DR 2-108(B).

QUESTION

May a lawyer offer or agree to enter into an agreement, in connec-
tion with the settlement of a dispute, which provides that a lawyer shall
not represent the same client, or different clients, in disputes against the
same opposing party?

OPINION

In a 1997 decision, the Appellate Division, First Department, N.Y.,
disqualified plaintiff’s counsel because their representation violated the
settlement agreement in a prior action, which provided as follows:
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[Neither the settling plaintiff’s law] firm, nor any of its employ-
ees, agents, or representatives will assist or cooperate with any
other parties or attorneys in any . . . action against the settling
defendants arising out of, or related in any way to the invest-
ments at issue in the actions or any other offerings heretofore
or hereafter made by the settling defendants . . . nor shall they
encourage any other parties or attorneys to commence such action
or proceeding.

See Feldman v. Minars, 230 A.D.2d 356, 357, 658 N.Y.S.2d 614, 615 (1st
Dept. 1997). This decision reversed the decision of the New York State
Supreme Court, New York County (Herman Cahn, J.), which had denied
the disqualification motion, holding that the prior settlement agreement
was unenforceable as against public policy, based on the provisions of DR
2-108(B).

The Appellate Division held that the initial settlement agreement was
not against the public policy of the State of New York. As part of the
justification for its holding, the court noted that it “would appear un-
seemly” to permit the “offending attorneys [to use] their own ethical vio-
lations as a basis for avoiding obligations undertaken by them.” Feldman,
230 A.D.2d at 359, 658 N.Y.S.2d at 616. Cf. Cohen v. Lord, Day & Lord, 75
N.Y.2d 95, 551 N.Y.S.2d 157 (1989) (invalidating, as violative of DR 2-
108(A), provision of law firm partnership agreement which imposed fi-
nancial disincentive on withdrawn partner who competed with former
firm).

The Appellate Division’s decision in Feldman that the settlement agree-
ment was enforceable involves a matter of law, which is beyond the pur-
view of this Committee. However, the Feldman court stated that “a strong
case can be made” that such an agreement violates DR 2-108(B), and left
such decision to the “appropriate disciplinary authorities.” In that con-
text, we believe it is appropriate for this Committee to express our view
concerning the ethical propriety of such agreements.

DR 2-108(B)
DR 2-108(B) provides as follows:

In connection with the settlement of a controversy or suit, a
lawyer shall not enter into an agreement that restricts the right
of a lawyer to practice law.

We believe that this rule is unambiguous in its application to agree-
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ments not to represent present or future clients in litigation against a
settling defendant. We therefore join numerous other bar committees in
concluding that such agreements are improper. See also ABA Comm. on
Ethics and Professional Responsibility, Formal Op. 93-371 (1993) (reach-
ing same conclusion with regard to Model Rule 5.6(b)); Ala. State Bar
Disciplinary Comm’n, Op. 92-01 (same); CA Eth. Op. 1988-104 (1988) (reach-
ing same conclusion with regard to California DR 2-109(A)); Colo. Bar
Ass’n Ethics Comm., Formal Op. 92 (applying Model Rule); Dist. of Co-
lumbia Bar Assoc., Op. 130 (1983) (applying Model Code); Maryland St.
Bar. Op. 82-53 (1982) (same); N.C. Sate Bar Assoc., Op. 179 (same); N.
Mex. State Bar Advisory Opinions Comm., Op. 1985-5 (same); Ore. Eth.
Op. 1991-47 (1991) (same); Phila. Eth. Op. 95-13 (1995) (applying Model
Rule).

This understanding of DR 2-108(B) is supported by the history of
the provision. As adopted by the ABA House of Delegates in August 1969,
DR 2-108(B) of the Model Code of Professional Responsibility provided:

[i(]n connection with the settlement of a controversy or suit, a
lawyer shall not enter into an agreement that broadly restricts
his right to practice law, but he may enter into an agreement not to
accept any other representation arising out of a transaction or event
embraced in the subject matter of the controversy or suit thus settled.
(Emphasis added.)

The model disciplinary rule was revised in 1970 to delete the underlined
provisions. The Chair of the ABA Committee on Ethics and Professional
Responsibility, Walter P. Armstrong, Jr., explained the basis for deleting
these provisions as follows:

a covenant of that type would, in effect, restrict . . . a lawyer’s
ability to engage in the practice of law by agreeing in advance
before he had considered any of the merits, that he would not
represent certain types of clients. Secondly, we [the Committee]
felt that a covenant of that type would inevitably involve a
conflict of interests.

See ABA Comm. on Ethics and Professional Responsibility, Formal Op. 93-
371 (1993).

We also conclude that DR 2-108(B) is directed to lawyers on both
sides of the restrictive agreement. Because the rule prohibits a lawyer from
entering into an agreement that restricts “the right of a lawyer to practice
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law,” it applies regardless of whether the lawyer entering the agreement is
restricting her own right to practice law or that of another. In this re-
spect, the Code is broader than Model Rule 5.6(b), which provides that
“[a] lawyer shall not participate in offering or making . . . an agreement
in which a restriction on the lawyer’s right to practice is part of the settle-
ment of a controversy between private parties.” Rule 5.6(b) (Restrictions
on Right to Practice) of the Model Rules of Professional Conduct (empha-
sis added).!

Possible Revision of DR 2-108(B)

The Committee notes that the Feldman court questioned whether there
is a persuasive rationale for DR 2-108(B). Feldman, 230 A.2d at 360, 658
N.Y.S.2d at 616. Other commentary regarding DR 2-108(b) and its Model
Rule counterpart, Rule 5.6(b), is split. Compare Stephen Gillers, A Rule
Without A Reason: Let the Market, Not the Bar, Regulate Settlements that Re-
strict Practice, A.B.A.J., Oct. 1993, at 118 (describing DR 2-108(b) and Rule
5.6(b) as “anachronisms”); with Mary Lindgren Cohen, A Threat to the
Profession?, 54-MAR Or. St. B. Bull. 36 (1994) (praising continuing need to
enforce DR-2-108(b)). See also Cynthia Cotts, May a Lawyer Deal Away
Right to Practice?, Nat’l L. J., at A1 (Mar. 30, 1998) (citing opposing com-
mentary on continuing validity of DR 2-108(b)); Mary C. Daly, Are Re-
strictive Practice Agreements Fair Game after Feldman?, NYPRR 5 (June 1998).

The Committee takes no position as to whether DR 2-108(B) should
be revised or eliminated. However, the rule’s clear command must be fol-
lowed so long as it remains part of the Code.

CONCLUSION

For the foregoing reasons, the Committee concludes that settlement
agreements that restrict the right of a lawyer to represent other plaintiffs
violate DR 2-108(B).

March 1999

1 Thsganondoesnataddiessthe pamisshly difesticiorserieredinoncomedn
wihhesaiemertdfadamageingalbvwer, suchastorimpoperusedfaiomerdents
onidenesorseaes
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