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Of Note

O

THE ASSOCIATION SUBMITTED A BRIEF TO THE NEW YORK STATE
Supreme Court, Appellate Division, First Department, in Lang v. Pataki.
Prepared by the Project on the Homeless, the brief argued that sections of
the Rent Regulation and Reform Act of 1997 (RRRA), which eliminated
many of the essential powers judges exercised in handling landlord-ten-
ant matters, dramatically and improperly change and limit the role of an
independent judiciary in violation of the separation of powers doctrine.

Prior to the RRRA, judges had the power to control their calendars, to
examine the merits of a request to adjourn a case, to decide if and when a
trial should be commenced, to evaluate the merits of a case before enter-
ing judgment for the petitioner, and to enter stays of the issuance of a
warrant of eviction. Provisions of the RRRA dramatically change this ju-
dicial role and divest judges of their ability to perform these judicial func-
tions in cases.

In Lang v. Pataki the lower court determined that the RRRA did not
violate the separation of powers between the legislature and the judiciary.
The brief argues that the decision was incorrect, that the judiciary is an
independent branch of the government and the legislature does not have
the authority to strip courts of all those discretionary powers they have
exercised since their inception. The challenged section of the RRRA sig-
nificantly interferes with a judge’s power to sign orders to show cause,
modify decisions, stay executions of warrants of eviction, adjourn cases,
control their own calendars and exercise discretion in rendering judg-
ment.

The effect of the challenged sections of the RRRA is improper judgments
for petitioners, thereby exposing many of New York City’s poorest to the
threat of homelessness. The resulting eviction of respondents puts stress on
the New York City’s emergency shelter system. Restoring a judge’s ability to
perform judicial functions will help ensure that poor tenants do not lose
their housing improperly, prematurely or needlessly.

O

THE KATHRYN A. MCDONALD AWARDS FOR EXCELLENCE IN SERVICE
to Family Court were awarded at the Association on October 25, 1999.
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The award is named after Hon. Kathryn A. McDonald, a distinguished
Legal Aid Society lawyer and Family Court Judge, who retired in 1995 as
Administrator of the New York City Family Court.

This year’s recipients are: Patricia E. Henry, Counsel to the Adminis-
trative Judge of the Criminal Court of the City of New York and Chair of
the Domestic Violence Committee of the NYC Family Court Advisory Council;
and Samuel |I. Ackerman, member of the 18-B Panel and Chair of the
Family Court Advisory Committee for the Supreme Court, Appellate Divi-
sion, First Department. Judith S. Kaye, Chief Judge of the New York Court
of Appeals, and Joseph M. Launa, Administrative Judge of the New York
City Family Court, spoke at the ceremony.

“People who have dedicated their careers to working in the family
court are often criticized, but rarely thanked,” said Anne Reiniger, Chair
of the Committee on Family Court and Family Law, which sponsored the
event. “The purpose of this award is to acknowledge lawyers who make
significant contributions to perhaps the most difficult and demanding
court in our judicial system and to the children and families who come
before it. Ms. Henry and Mr. Ackerman personify the excellence in Family
Court that the Association has encouraged and supported for years.”

O

ALSO ON OCTOBER 25, THE ASSOCIATION HOSTED ITS ANNUAL RECEP-
tion for Legal Advisors of United Nations member states. The recep-
tion, sponsored by the Council on International Affairs (James H. Carter,
Jr., Chair), provides an opportunity for members of the United Na-
tions legal community to meet legal advisors and members of the New
York legal community.

O

A RECEPTION CELEBRATING VOLUNTEERISM IN HOUSING COURT WAS
held at the Association on September 28, 1999. The reception honored
the hundreds of attorneys and tenant advocates who have volunteered
their time to help unrepresented litigants in New York City’s Housing
Courts. Certificates of Appreciation were handed out to more than 200
volunteers. Speakers addressing the volunteers included Chief Judge
Judith S. Kaye; Fern Fisher-Brandveen, Administrative Judge of the New
York City Civil Court; and Association President Michael A. Cooper.

NOVEMBER / DECEMBER 1999 O VOL 54, NQ 6
705



Recent Committee Reports

Art Law
Amicus Brief; People v. The Museum of Modern Art

Drugs and the Law
Letter to Speaker Silver and Senator Bruno Regarding Greater Discretion
of State Courts in Sentencing of Drug Offenders

Federal Courts
Revisiting the Codification of Privileges under the Federal Rules of Evi-
dence

Amending the Federal Rules of Evidence to Accommodate Technological
Changes and “Computerized” Evidence

Futures Regulation
Performance Data and Disclosure for Commodity Trading Advisors

Government Ethics
Lobbying Reform Legislation

Housing Court
A Tenant’s Guide to Housing Court

Letter Regarding Part X of the Housing Court

International Affairs
Letter to President Clinton Regarding East Timor

International Law
Letter to National Security Council Re: Interagency Review of U.S. Policy
in Respect of the International Criminal Court

Judicial Administration
Report on the Attendance of Third Parties at Depositions

Labor and Employment Law
Letter to the Editor Regarding Workfare Participants’ Coverage under Anti-
Discrimination Laws
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RECENT COMMI TTEE REPORTS

Legal Issues Pertaining to Animals
Docket No. 98-121-1, Draft Policy re: Environmental Enhancement for Non-
Human Primates

New York City Affairs
Report on Ballot Proposals of the 1999 New York City Charter Revision
Commission

Project on the Homeless
Amicus Brief: Lang v. Pataki

Trusts, Estates & Surrogates’ Courts
Report on an Act to Amend the Judiciary Law, in Relation to Mechanical
Recording of Court Proceedings

Copies of any of the above reports are available to members by call-
ing (212) 382-6658, or by e-mail, at skumara@abcny.org.
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Remarks
Annual Meeting
of the Association

The following remarks were presented by Hon. Albert M. Rosenblatt,
Judge of the New York Court of Appeals, at the Annual Meeting of the
Association, held on May 18, 1999.

Albert M. Rosenblatt

understand that | am becoming a part of a tradition in which the

newest member of the Court of Appeals is invited to speak at the

Annual Meeting. | assure you that | am very happy to fulfill the

assignment. Your president—my friend and classmate, Mike Coo-

per—asked me if | might impart an observation or two about the
Court.

It should come as no surprise to you that the Court is extremely col-
legial and hard-working. It is led by our Chief Judge, Judith Kaye, who is
the embodiment of talent and decency. She is a marvelous and extraordi-
nary Chief Judge.

I will share with you one revelation about how a newcomer feels on
the Court. Some years ago, when | argued appeals there, | would occa-
sionally see one judge whispering to another just as they were filing in
before being seated. What could they be whispering about? | wondered.
Perhaps: “The third footnote in the opening case raises an interesting
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question regarding liability of corporate directors,” or “Watch out for the
collateral estoppel argument on the appellant’s side.” On my very first
day on the Court, | took my place at the end of the line of seven, and just
as we were filing in, one of my colleagues whispered in my ear, “Be sure to
close the door behind you; you’re the last one in.”

In addition to the excellent health of the Court of Appeals, | can
assure you that the court system is preparing for Y2K. As some of you
know, this can be done by reprogramming all the computers or by simply
turning them back to 1972 (a year in which, | am told, all of the days fall
as they do in 2000). I've opted for the 1972 way. I’d be 36 again; not bad.
(And think of the fun we would have dealing with statutes of limita-
tions!)

I sometimes contemplate the array of judges who sat on the Court
and the many lawyers who have practiced law over the same 150 or so
years—or even since the formation of this republic—and | have asked
myself: How do we measure ourselves as a profession? As we approach the
millennium, it seems an apt time to ask it again. Our profession, the law,
is among the most elusive to gauge. Take, for example, the people in the
typewriter business or the automobile industry, or even the medical pro-
fession. Most people would affirm that a word processor is better and
faster that the quaint click of a manual typewriter. Years ago that clicking
sound brought mixed feelings to lawyers; a good feeling, knowing that
the writing was taking a permanent form, coupled with a sense of fear
that the writing was taking a permanent form and you had better get it right
the first time, or you would have to ask the secretary to do it all over again
with the carbon papers attached. No office was without white-out.

Today we simply write in the changes, time after time (so that what
you’re hearing is the ninth draft of this talk). And as for today’s automo-
biles, are they not vastly improved over the early model T’s or the horses
and buggies of 1870 (the year this Association was founded)? It might be
fun to take a horse and buggy ride through Central Park, but let’s face it:
it’s just not up to a ride in a new 911-C4 Porsche convertible.

The sciences are easily amenable to measurement. The Hubble tele-
scope is undeniably better than the ones in 1870. We can capture a bullet
in midair with a camera a lot easier than we could in 1870. Strawberries
are bred bigger and bigger. As for medicine, our counterpart in many
ways, we have learned that penicillin is usually better than the leeches of
bygone years. And we have often said that if a friend had such-and-such
a condition 30 years ago he or she would be gone, but is now living a
healthy life.
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I don’t mean to suggest that 1870 was a bad year or that the only
good thing that happened in 1870 was the creation of this City Bar Asso-
ciation. Great things were born in 1870: the Paris Opera House, Wellesley
College, and the first American kindergarten, not to mention the first use
of celluloid for the manufacture of billiard balls and shirt collars. But the
advances in pencil sharpeners, flush toilets, tennis racquet sweet spots,
storm windows, ski boots, and computers are just “things.” We don’t measure
the law in terms of “things.” In this sense we’re more like the clergy, or
teachers, where the yardstick is not plainly visible and results are open to
debate.

But there are some measuring rods as to the state of the law and
those who administer it. | have two. The first relates to the formation of
this very Bar Association. A lawyer who was active in that pursuit had this
to say in 1868 (as quoted in George W. Martin’s history of the Associa-
tion), not long before the Association was formed, and surely as one of
the reasons for its existence:

“BENCH AND BAR . . . settle deeper in the mud every year and
every month. They must be near the bottom now.” As a New
York lawyer he was [describing] the scandals in the [Courts of
New York]. . . . He [later] added: “To be a citizen of New York is
a disgrace. A domicile on Manhattan Island is a thing to be
confessed with apologies and humiliation.” And, as many of
his fellow citizens were beginning to believe, “The New Yorker
belongs to a community worse governed by lower and baser
blackguard scum than any city in Western Christendom, or in
the world.”

He was referring, among other things, to a state of affairs involving
some of the most prominent members of the New York City Bar in the
ruthless power struggles associated with the control of the New York Cen-
tral Railroad and the Erie Railroad. Reportedly, bribery and dishonesty
were the order of the day, and the Bar was depicted as but one manifesta-
tion in a sea of dishonesty involving police, lawyers, prosecutors, and
judges. The historian also described the actions of legislators who openly
held themselves out as accepting between $3,000 to $5,000 a vote to pass
laws that would favor one railroad or the other. This corruption was seen
as so much a part of City life that it was not until we passed into another
era that Thomas Dewey helped to create a better environment—in which
incidents of corruption now leave us not with a feeling of numbness, but
of anger and resolve, and absolute intolerance.
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Frankly, | was surprised and a bit saddened to learn of how bad things
were when this Association was founded. | read of it in Martin’s history,
and on reflection, | realized that this is simply another case of the good
old days not being all that good. | can say with little doubt that our ideas
about wrongdoing, and the level of our tolerance for wrongdoing, have
been changed, and much for the better. That is not to say that we are
wanting for problems of a different sort or that we are entirely free of
corruption. But | cannot believe that we will review the end of the 20%
century as a time in which we looked the other way at bribery and dis-
honesty in the legal system. We are not so deluded as to think it is all
gone, but when we hear of it we become incensed, and we don’t stand
still for it. And that is because the great majority of lawyers and judges are
people of high ethical standards.

Which brings me to my other illustration, which is quite measurable.
Not only was the profession in 1870 a part of what was described as a
system of pervasive corruption, but it was exclusionary at that. As | look
out at the profession today, | do not see the profiles that were described
in 1870. | see, instead, men and women of every stripe, who conduct their
professional duties under standards far more rigorous and exacting than
their predecessors. Your very presence here, and your diverse make-up, is a
testament to what the law has accomplished over the last 130 years. The
development and enhancement of the Bar would not have happened without
the energies and commitment of lawyers. Lawyers in the beginning, law-
yers in the middle, and lawyers in the end. It is one thing to dream a
dream or even pass a law, but reality is putting good things into practice.
And this has been the role of 20" century lawyers, for which the profes-
sion is not enough credited, amid the woeful accounts of an unrepresen-
tative few.

I see an Association now with members who serve on committees
from corporate law to public service, to domestic violence, consumer is-
sues, international trade, environmental concerns, criminal justice, social
welfare, pro bono services, and dozens of other civic-minded concerns; in
short, legal pursuits that are designed to improve the law and the delivery
of legal services that affect every facet of the lives of New Yorkers and
beyond. From its documented beginnings, this is what the Bar has be-
come. To me it is the bitterest of ironies that the public is not treated to
these functions and does not see the Bar Association meetings attended
ultimately by hundreds and even thousands of lawyers, who serve the Bar
and the public with dedication to high-minded causes. Instead, the pub-
lic is fed a dreary diet of lawyer jokes on late night TV and exposed almost

NOVEMBER / DECEMBER 1999 O VOL 54 NQ 6
711



ALBERT M ROSENBLATT

exclusively to the sensational, which probably constitutes an infinitesi-
mal fraction of what most lawyers really do. The public is given little or
no clue as to the constructive role that lawyers play in sorting out rights
and responsibilities in a society that has grown so complex that it has
fallen to the lawyers to pick up the tasks that had traditionally been the
province of others—only then to be blamed for the social and cultural
conditions themselves.

Just look around the next time you go out. There is construction
going on down the street. A building does not happen by accident. There
are countless contracts that lawyers draft so that the process goes smoothly.
The construction is governed by insurance clauses, drafted by lawyers, so
that the rights and obligations are established without conflict—as they
are 99% of the time. There are the trade unions with collective bargaining
provisions crafted and administered by lawyers, so that the job goes off
without a hitch, as it usually does. The buildings are occupied by leaseholds,
negotiated and written by lawyers, so that responsibilities are established
without disputes. For every lease in New York that results in litigation
there are thousands that create established working relationships that
make this city breathe. The regulations and zoning requirements are met,
in the public interest, by lawyers, who see to it that there is compliance.
You enter your car and turn on the radio and you hear, not a cacophony,
but one station at a time, because regulations were drawn by lawyers. You
listen to a musical piece that is presented under copyright law, so that the
artists’ rights are protected, and they are protected, of course, by lawyers.
You stop at the bank or draw a check and the process is simple and effi-
cient because everyone proceeds under the UCC, which is tended by law-
yers. For every financial transaction that goes awry, there are millions
that are carried out with ease, because lawyers have helped make it so.
How dismaying it is that even a responsible newspaper can, with one
broad sweep, besmirch an entire profession as evil, characterized by vul-
gar tactics in barely a handful of sensational cases.

Your president, Michael Cooper, has presented a yearly report with
goals and achievements that would make any citizen proud of the
Association’s dedication to the public interest. | am hopeful that when
thoughtful analysis replaces what we too often see, the public will come
to realize that the law and the profession should not glibly be made scapegoats
for the many ills that confront a complex society. Lawyers are the agents
of the rule of law. Without it we would have not order, but chaos and
violence. I'll take the lawyers, anytime.
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The New Federalism

The Committee on Federal Legislation

I. INTRODUCTION

Since the 1994-95 Supreme Court Term, the Court has held twenty
separate federal laws unconstitutional. This rate is unprecedented in our
history. The Supreme Court has nullified a total of 150 acts of Congress
on constitutional grounds since Marbury v. Madison, 1 Cranch 137 (1803),
an average of slightly less than one act per year. The recent trend of strik-
ing down an average of four statutes each year is exceptional and deserves
the attention of the legal profession and other branches of government.

In annulling these federal laws, the Court has applied new standards
for examining legislation passed by Congress. While it is not unusual for
the Court to hold that a particular law violates the First Amendment or
the equal protection or separation of powers doctrines, it was previously
quite rare for the Court to hold that Congress exceeded its powers under
the Commerce Clause, as the Court did in United States v. Lopez, 514 U.S.
549 (1995). Indeed, before Lopez, the Court had not struck down a federal
law on that basis since 1936. See Carter v. Carter Coal Co., 298 U.S. 238
(1936).

In the Term after Lopez, 1995-96, the Court held in Seminole Tribe of
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Florida v. Florida, 517 U.S. 44 (1996) that the Commerce Clause did not
give Congress the power to override the State’s Eleventh Amendment immu-
nity. Congress, the Court said, could only overcome the Eleventh Amend-
ment immunity of the States by exercising its power under the Fourteenth
Amendment and only by expressing an unequivocal intent to do so.

More recently, the Court greatly expanded the Tenth Amendment in
Printz v. United States, 117 S.Ct. 2365 (1997). In Printz, the Court struck
down provisions of the Brady Handgun Violence Prevention Act that re-
quired state law enforcement officials to perform background checks on
handgun purchasers for an interim period before a federal computer sys-
tem could be established. The Court held that the federal government
may not enlist state officials to carry out federal policies. Printz calls into
question many federal laws that impose minimum burdens on state offi-
cials to supply information to, or cooperate with, the federal government.

After Printz, in City of Boerne v. Flores, 521 U.S. 507 (1997), the Court
held that Congress could not, by exercising its powers under Section 5 of
the 14th Amendment, expand individual rights beyond the limits estab-
lished by the Supreme Court in interpreting that Amendment. That deci-
sion goes against a long line of decisions by the Court that had inter-
preted Section 5 as the equivalent of the “necessary and proper clause” in
Article 1, Section 8. See Katzenbach v. Morgan, 384 U.S. 641, 650 (1966): “By
including Section 5, the draftsman sought to grant to Congress, by a
specific provision applicable to the Fourteenth Amendment, the same broad
powers expressed in the Necessary and Proper Clause.”

In its most recent Term, 1998-99, the Court expanded the federalist
rulings noted above still further. In Alden v. Maine, 119 S.Ct. 2240 (1999)
(June 23, 1999), the Court held that those provisions of the Fair Labor
Standards Act that expanded the protection of that law to state employ-
ees, 29 U.S.C. 8216(b), and that required the States to pay overtime to
their employees, could not be enforced in either state or federal court. In
College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board,
119 S.Ct. 2219 (1999) (June 23, 1999), the Court struck down the Trade-
mark Remedy Clarification Act, 15 U.S.C. §1122, which extended the pro-
tections of the federal Lanham Act to the States, holding that the Elev-
enth Amendment prohibited any such suit in federal court. And in the
companion case of Florida Prepaid Postsecondary Education Expense Board v.
College Savings Bank, 119 S.Ct. 2199 (1999) (June 23, 1999) the Court came
to a similar conclusion which respect to the Patent Remedy Act, 35 U.S.C.
8271(h) and 296(a), which made the States amenable to suits for patent
infringement in federal court.
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These decisions have created considerable concern that the Court has
imposed impractical and inappropriate limitations on the power of Con-
gress to legislate in the national interest. The theme of all of the decisions
is a new view of federalism in which the power of the federal government
vis-a-vis the States is constitutionally limited to a degree unprecedented
in modern times. The Court explained the principle in Printz:

It is incontestible that the Constitution established a system
of “dual sovereignty.” . . . Although the States surrendered many
of their powers to the new Federal Government, they retained
“a residuary and inviolable sovereignty,” The Federalist No. 39,
at 245 (J. Madison). This is reflected throughout the Constitution’s
text, ..... Residual state sovereignty was also implicit, of course,
in the Constitution’s conferral upon Congress of not all gov-
ernmental powers, but only discrete, enumerated ones, Art. I, §
8, which implication was rendered express by the Tenth
Amendment’s assertion that “[t]he powers not delegated to the
United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.”

117 S.Ct. at 2376-77.

The lower federal courts have recognized this trend, and some have
stretched and expanded the concept of states’ rights to an unprecedented
degree. The discussion in some recent cases is reminiscent of the early
debates between the Federalists and Anti-Federalists over ratification of
the Constitution. The Fourth Circuit began its recent opinion invalidat-
ing the Violence against Women Act—a law protecting women from vio-
lence, sponsored in part by Senators Hatch and Dole and passed by large
majorities in both Houses of Congress in 1994—with the following exhor-
tation:

We the People, distrustful of power, and believing that govern-
ment limited and dispersed protects freedom best, provided that
our federal government would be one of enumerated powers,
and that all power unenumerated would be reserved to the sev-
eral States and to ourselves. Thus, though the authority con-
ferred upon the federal government be broad, it is an authority
constrained by no less a power than that of the People them-
selves. “[T]hat these limits may not be mistaken, or forgotten,
the constitution is written.” Marbury v. Madison, 1 Cranch 137,
176, 2 L.Ed. 60 (1803). These simple truths of power bestowed
and power withheld under the Constitution have never been
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more relevant than in this day, when accretion, if not actual
accession, of power to the federal government seems not only
unavoidable, but even expedient.

Brzonkala v. Virginia, 169 F.3d 820, 825-26 (4" Cir. 1999)(en banc).

Simlarly, lower federal courts have applied the new federalism to strike
down numerous federal statutes, whose validity had never been questioned
before. Besides the Violence Against Women Act, the Age Discrimination
in Employment Act, the Americans with Disabilities Act and the Drivers
Privacy Protection Act were held invalid as applied to the States. Justice
Stevens, in his dissent in Florida Prepaid, identified a number of other
laws that were vulnerable, based on the reasoning in that case—including
the Family and Medical Leave Act and the Individuals with Disabilities
Education Act. See 119 S.Ct.—fn 18. (Stevens, J. dissenting).

The Committee on Federal Legislation is greatly concerned that the
New Federalism developed by the Supreme Court and expanded by the
lower federal courts is both inappropriate and dangerous.

First, the formalistic rules established by the Supreme Court are anti-
majoritarian in the extreme. The decisions discussed in detail below make
it more difficult for the national Congress—surely expressing the desires
and wishes of “We the People”—to address problems of national dimen-
sion on a national basis. The New Federalism decisions focus primarily on
those provisions of the Constitution intended to preserve the theoretical
separation of the States in the constitutional scheme and protect them
from encroachment by the central federal government. These concerns
had some force at the founding of the republic, when a strong central
government was viewed as a danger to liberty. We believe that the Court’s
resurrection of these doctrines at the threshold of the 215t Century is anach-
ronistic at best.

Second, the States do not need the assistance of the United States
Supreme Court to protect their independence. The Court’s fear that the
States’ separateness will be overwhelmed or undermined by federal legisla-
tion and that they will become mere provinces in the European model
subject to direct central control is unrealistic in the extreme. The Consti-
tution affords the states ample power to protect their separateness in a
number of ways: the Senate consists of two senators from each state re-
gardless of population. The Electoral College guarantees that any candi-
date for President must deal with the political power of each State sepa-
rately. The States establish both the qualifications of voters and the elec-
toral lines of legislative districts for the House of Representatives. We dis-
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agree with the view that the States need further protection from the United
States Supreme Court, applying the vague phrases of the Tenth Amend-
ment or some general idea of proper “structure” between the states and
the federal government.

We believe that it is very undesirable to impose dramatic new restric-
tions on Congress’ power to legislate in the national interest. The New
Federalism adds to the already difficult process of marshalling political
and legislative support for initiatives that must occur on a national level.
We reject the notion that Congress, which represents the concerns of the
entire nation, cannot ask for State cooperation on national policies, such
as protecting the environment, and cannot make the States amenable to
protective or anti-discriminatory legislation in dealing with its own em-
ployees. We are not dealing with theoretical problems of an Eighteenth
Century rural society where the greatest danger to freedom seemed to be a
national government with a standing army. We should not interpret the
Constitution as if that were the chief threat facing our government to-
day.

This report will examine each of the relevant recent Supreme Court
decisions and suggest ways in which Congress, in passing future legisla-
tion, may satisfy the Supreme Court’s concerns about federalism. We be-
lieve that Congress should make its purpose clear in passing protective
federal legislation affecting state employees or requesting state aid in car-
rying out federal policies. In addition, in exercising its power of the purse,
it may condition the grant of federal funds to the States upon their com-
pliance with federal policies designed to resolve national problems on a
national basis.

Il. COMMERCE CLAUSE POWERS AFTER LOPEZ

Lopez appeared, initially, to impose the most severe restrictions on
Congress. In practice, however, the lower federal courts have generally
not expanded the ruling, which appears to present serious challenges to
few federal laws, with one notable exception from the Fourth Circuit.
Congress itself easily corrected the defect the Court identified in Lopez.
The Court gave Congress considerable leeway in relying on the Commerce
Clause, and the case no longer seems a serious barrier to legislation.

A. The holding in Lopez
The Supreme Court in Lopez invalidated the Gun-Free School Zones
Act of 1990, which forbids “any individual knowingly to possess a fire-
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arm at a place that [he] knows ... is a school zone,” 18 U.S.C. § 922(q)(2)(A).
The Court held in a five-to-four decision that the law was explicitly based
upon Congress’ power under the Commerce Clause. The Court returned
to what it called “first principles” of our Constitutional scheme, under
which the police power of the States was virtually unlimited (unless spe-
cifically prohibited by some Constitutional limitation) while the powers
of the federal government “are few and defined.”

We start with first principles. The Constitution creates a Fed-
eral Government of enumerated powers. See Art. I, § 8. As James
Madison wrote: “The powers delegated by the proposed Consti-
tution to the federal government are few and defined. Those
which are to remain in the State governments are numerous
and indefinite.” The Federalist No. 45, pp. 292-293 (C. Rossiter
ed. 1961). This constitutionally mandated division of author-
ity “was adopted by the Framers to ensure protection of our
fundamental liberties.” . . . .

Although the Court acknowledged that its modern precedents had
significantly expanded Congress’ power under the Commerce Clause to
permit it to deal with national problems, there remained limitations on
that power:

But even these modern-era precedents which have expanded
congressional power under the Commerce Clause confirm that
this power is subject to outer limits. In Jones & Laughlin Steel,
the Court warned that the scope of the interstate commerce
power “must be considered in the light of our dual system of
government and may not be extended so as to embrace effects
upon interstate commerce so indirect and remote that to em-
brace them, in view of our complex society, would effectively
obliterate the distinction between what is national and what is
local and create a completely centralized government.” 301 U.S.,
at 37, 57S.Ct., at 624.

514 U.S. at 556-57.
To support a Congressional enactment under the clause, one of three
conditions had to be met. The Court explained:

First, Congress may regulate the use of the channels of inter-
state commerce. . . . Second, Congress is empowered to regulate
and protect the instrumentalities of interstate commerce, or
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persons or things in interstate commerce, even though the threat
may come only from intrastate activities. . . . Finally, Congress’
commerce authority includes the power to regulate those activi-
ties having a substantial relation to interstate commerce, . . .
i.e., those activities that substantially affect interstate commerce.
514 U.S. at 558-59.

Congress has broad power to regulate the “channels of interstate com-
merce,” (e.g., railroads, wire communications, the mail) and to “protect
the instrumentalities of interstate commerce, or persons or things in in-
terstate commerce,” e.g., guns or drugs that have moved in interstate com-
merce. But with respect to the last category, where an interstate facility is
not involved and no “person or thing” has moved in interstate com-
merce, three requirements must be met: (1) the activity that is regulated
must involve or affect commerce in the strictest sense, that is, “economic
enterprise” or activity; (2) the activity regulated by the federal law must
“substantially affect” interstate commerce; (3) the Court will not simply
accept Congress’ say-so that the required effect exists.

We agree with the Government that Congress normally is
not required to make formal findings as to the substantial bur-
dens that an activity has on interstate commerce. . . . But to the
extent that congressional findings would enable us to evaluate
the legislative judgment that the activity in question substan-
tially affected interstate commerce, even though no such sub-
stantial effect was visible to the naked eye, they are lacking here.

514 U.S. at 562-63.

The Court rejected the government’s argument that crime has an af-
fect on interstate commerce and that guns in school zones will ultimately
impact on the nation’s economic activities, noting:

Under the theories that the Government presents in support
of § 922(q), it is difficult to perceive any limitation on federal
power, even in areas such as criminal law enforcement or edu-
cation where States historically have been sovereign. Thus, if
we were to accept the Government’s arguments, we are hard
pressed to posit any activity by an individual that Congress is
without power to regulate. 514 U.S. at 564.

The Court thereby redefined federalism, finding the general power to leg-
islate for the public good should remain in the hands of the States, and
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that the Commerce Clause does not empower Congress to legislate in ev-
ery area of national life.

To uphold the Government’s contentions here, we would have
to pile inference upon inference in a manner that would bid
fair to convert congressional authority under the Commerce
Clause to a general police power of the sort retained by the
States. Admittedly, some of our prior cases have taken long steps
down that road, giving great deference to congressional action.
. . . The broad language in these opinions has suggested the
possibility of additional expansion, but we decline here to pro-
ceed any further. To do so would require us to conclude that
the Constitution’s enumeration of powers does not presuppose

something not enumerated, . . . and that there never will be a
distinction between what is truly national and what is truly
local. . . . This we are unwilling to do.

514 U.S. at 567-68.

B. Lower Court interpretation of Lopez

The decision in Lopez precipitated challenges against dozens of fed-
eral laws. The constitutionality of the Violence against Women Act (VAWA)
(42 U.S.C. § 13981 et seq.) under Lopez has been debated in many cases, see,
e.g., United States v. Page, 136 F.3d 481 (6th Cir. 1998) and United States v.
Gluzman, 154 F.3d 49 (2d Cir. 1998). The Fourth Circuit, however, is the
only circuit to apply the reasoning of Lopez to invalidate the VAWA. See
Brzonkala v. Virginia Polytechnic Institute, 169 F.3d 820 (4th Cir. 1999)(en
banc)(holding that criminal violence based on gender did not involve
commercial activity and that ultimate impact of violence against women on
the movement of goods and services across state lines did not create suffi-
cient interstate nexus under Lopez). The validity of the Child Support
Recovery Act (18 U.S.C. §228) was upheld in United States v. Williams, 121 F.3d
615 (11™ Cir. 1997) and United States v. Mussari, 95 F.3d 787 (9™ Cir. 1996).

Federal courts have also had to deal with Lopez challenges to the Hobbs
Act (18 U.S.C. 81951), see United States v. Guerra, 164 F.3d 1358 (11* Cir.
1999); the Freedom of Access to Clinics Act (FACE), see Hoffman v. Hunt,
126 F.3d 575 (4th Cir. 1997) and United States v. Weslin, 156 F.3d 292 (2d
Cir. 1998); the federal drug trafficking statute (21 U.S.C. 8841(a)(1)), see
United States v. Patterson, 140 F.3d 767 (8th Cir. 1998); the federal child
pornography statute (18 U.S.C. §2252), see United States v. Bausch, 140 F.3d
739 (8th Cir. 1998) and United States v. Robinson, 137 F.3d 652 (1° Cir. 1998);

THE RECORD
720



FEDERAL LEGI SLATI ON

the federal arson statute (18 U.S.C. §844(i)), see United States v. Tocco, 135
F.3d 116 (2d Cir. 1998); the firearm possession law, (18 U.S.C. §922(g)(1)),
see United States v. Crawford, 130 F.3d 1321 (8th Cir. 1997); the domestic
violence gun possession law, (18 U.S.C. §922(g)(8)), see United States v. Cunningham,
161 F.3d 1343 (11* Cir. 1998); contraband cigarette trafficking law, (18
U.S.C. 82341-46), see United States v. Abdullah, 162 F.3d 897 (6 Cir. 1998);
the federal carjacking law (18 U.S.C. § 2119) and sentencing factors under
the law, see United States v. Rivera-Figueroa, 149 F.3d 1 (1%t Cir. 1998); United
States v. Cobb, 144 F.3d 319 (4" Cir. 1998) and United States v. Oliver, 60 F.3d 547
(9th Cir. 1995), appeal after remand, 116 F.3d 1487 (9th Cir. 1997).

The lower courts have had no difficulty in concluding that even without
a specifically articulated interstate nexus, laws against arson, the posses-
sion of a machine gun, devices of mass destruction or possession of explo-
sives has a “substantial effect” on interstate commerce. See generally United
States v. Latouf, 132 F.3d 320 (6" Cir. 1997)(arson statute), United States v.
Franklyn, 157 F.3d 90 (2d Cir. 1998)(machine gun possession), United States
v. Viscome, 144 F.3d 1365 (11™ Cir. 1998)(possession of weapons of mass
destruction), and United States v. Dascenzo, 152 F.3d 1300 (11* Cir. 1998)(pos-
session of explosives).

Rarely has a lower federal court upheld a challenge under Lopez to a
federal law. However, the Fourth Circuit held that regulations issued un-
der the Clean Water Act, which extended federal legal protection to cer-
tain wetlands, exceeded Congressional power under the Commerce Clause,
see United States v. Wilson, 133 F.3d 251 (4th Cir. 1997). It has also recently
held that the VAWA was unconstitutional since there was no showing
that violence against women had a substantial effect on commercial ac-
tivity between the states. See Brzonkala v. Virginia Polytechnic Institute, 169
F.3d 820 (4th Cir. 1999)(en banc). Prompt review of that decision in the
Supreme Court is being sought by the government.

In addition, one district court has held that the Child Support Re-
covery Act (18 U.S.C. §228), criminalizing a parent’s failure to make child
support payments when the parent and child live in different states, was
unconstitutional, see United States v. Schroeder, 894 F.Supp 360 (D. Ariz.
1995), but that decision was reversed on appeal, United States v. Mussari,
95 F.3d 787 (9™ Cir. 1996).

The overwhelming number of cases treat the limitations established
by Lopez as a minor problem, easily correctable through the devices men-
tioned below. So long as Congress relies upon regulating the “channels”
of interstate commerce or “persons or things” moving in interstate com-
merce as the basis for legislation, Lopez should not pose an impediment.
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C. Congressional Response After Lopez

Shortly after the decision in Lopez, Congress amended the Gun Free
School Zones Act to correct the defect noted by the Supreme Court. In
P.L. 104-294, Congress added the underlined twelve words to the law to
create the missing interstate nexus: “It shall be unlawful for any indi-
vidual knowingly to possess a firearm that has moved in or that otherwise
affects interstate or foreign commerce at a place that the individual knows,
or has reasonable cause to believe, is a school zone.” 18 U.S.C. §922(q)(2)(A).
Since the new law specifically relies for federal jurisdiction upon a “thing”
(the gun) that moved in interstate commerce, the deficiency noted in
Lopez was corrected.

Thus, so long as Congress relies on the first two bases for its com-
merce clause legislation—regulating a “channel” of interstate commerce
or regulating or protecting a “person or thing” that moved in interstate
commerce, Lopez is not a problem.

Even if there is no explicit interstate nexus, Congress can make spe-
cific legislative fact-findings to demonstrate the “substantial effect” on
economic activity required for the third prong of Lopez. In the future, the
case should not create a serious bar to the exercise of Congressional power
under the Commerce Clause.

lll. STATE IMMUNITY FROM FEDERAL SUIT
UNDER THE ELEVENTH AMENDMENT

The most serious obstacle to the exercise of Congressional power is
Seminole Tribe. The Supreme Court expanded the rationale of that deci-
sion in three cases decided in the 1998-99 Term, mentioned above, Alden,
Florida Prepaid, and College Savings Bank. Lower federal courts found that
Congress lacked the power after Seminole Tribe to expand federal court
jurisdiction over the States in many separate instances, involving such
important federal laws as the Age Discrimination in Employment Act and
the Americans with Disabilities Act. As noted above, in his dissent in Florida
Prepaid, Justice Stevens identified six separate federal laws that were also
susceptible based on Seminole Tribe.

A. Seminole Tribe, Alden and Florida Prepaid

The Supreme Court held in Seminole Tribe that Congress could not
rely upon its commerce clause power to overcome a State’s Eleventh Amend-
ment immunity, even if Congress made its intent and purpose unequivo-
cally clear. In a five-to-four decision (involving the same majority as in

THE RECORD
722



FEDERAL LEGI SLATI ON

Lopez), the Court struck down a provision of the Indian Gaming Regula-
tory Act (IGRA) that permitted a federal court action against a state to
compel state officials to negotiate with an Indian tribe with respect to a
gambling compact. The IGRA allows an Indian tribe to conduct certain
gaming activities only in conformance with a valid compact between the
tribe and the State in which the gaming activities are located. 25 U.S.C. §
2710(d)(1)(C). Under the Act, States have a duty to negotiate in good
faith with a tribe toward the formation of a compact, § 2710(d)(3)(A),
and a tribe may sue a State in federal court in order to compel perfor-
mance of that duty, 8§ 2710(d)(7). Florida refused to negotiate with the
Seminole Tribe, and suit was then brought by the Seminoles in federal
court to compel the State to engage in the required negotiations.

Striking down that provision of the IGRA that permitted a federal
court action to compel the state to negotiate, the Court noted that there
were two requirements for Congress to abrogate a State’s Eleventh Amend-
ment immunity: First, Congress must unequivocally express its intent to
do so and second, it must act “pursuant to a valid exercise of power.”
Green v. Mansour, 474 U.S. 64, 68 (1985).

In this instance, through the numerous references to the “State” in §
2710(d)(7)(B)’s text, Congress provided an “unmistakably clear” statement
of its intent to abrogate.

With respect to the second condition, the Court had to decide whether
the law was passed pursuant to a constitutional provision granting Con-
gress such power. The Court had previously held that Congress could rely
upon its power under Section 5 of the Fourteenth Amendment to over-
rule a State’s Eleventh Amendment immunity, see Fitzpatrick v. Bitzer, 427
U.S. 445 (1976). In a later split decision, the Court held that Congress
could also rely upon the Commerce Clause to overrule a State’s Eleventh
Amendment immunity, Pennsylvania v. Union Gas Co., 491 U.S. 1 (1989).
The Union Gas plurality found that Congress’ power to abrogate came
from the States’ cession of their sovereignty when they gave Congress
plenary power to regulate commerce, and thus the States had “consented”
to the waiver of their 11" Amendment immunity.

Seminole Tribe overruled Union Gas and held that Congress could not
rely upon the Commerce Clause to make States amenable to federal court
jurisdiction.

In overruling Union Gas today, we reconfirm that the background
principle of state sovereign immunity embodied in the Elev-
enth Amendment is not so ephemeral as to dissipate when the
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subject of the suit is an area, like the regulation of Indian com-
merce, that is under the exclusive control of the Federal Gov-
ernment. Even when the Constitution vests in Congress com-
plete law-making authority over a particular area, the Eleventh
Amendment prevents congressional authorization of suits by
private parties against unconsenting States. The Eleventh Amend-
ment restricts the judicial power under Article 111, and Article |
cannot be used to circumvent the constitutional limitations
placed upon federal jurisdiction. Petitioner’s suit against the
State of Florida must be dismissed for a lack of jurisdiction.

517 U.S. at 72-73.

The Supreme Court read even more federalism dictates into the Elev-
enth Amendment in Alden v. Maine. That case was originally brought by
certain probation officers from the State of Maine, who sued for overtime
pay under the Fair Labor Standards Act. After the Seminole Tribe decision,
the First Circuit dismissed the case, holding that since the FLSA was passed
pursuant to Congress’ Commerce Clause power, the State could now raise
an Eleventh Amendment defense. See Mills v. State of Maine, 118 F.3d 37
(1st Cir. 1997).

The plaintiff in Mills then moved his case for overtime pay to state
court, relying on a long line of Supreme Court cases holding that the
Eleventh Amendment was not a defense to a suit against a State brought
in state court: “ . . . the Eleventh Amendment does not apply in state
courts,” Will v. Michigan Dept. of State Police, 491 U. S. 58, 63-64 (1989).
Nevertheless, the Maine Supreme Court held that Congress could not re-
quire the states to entertain federal causes of action that could not be
brought in federal court because of the Eleventh Amendment, see Alden v.
Maine, 715 A.2d 172 (Me. 1998), affirmed, 119 S.Ct. 2240 (June 23, 1999).

The Supreme Court, in yet another five-to-four decision written by
Justice Kennedy, held that even though the Eleventh Amendment by its
own terms prohibited suits against the States in federal court, the Amend-
ment embodies a broader sovereign immunity doctrine which protects
the States from federal suits in their own courts.

We have . . . sometimes referred to the States’ immunity from
suit as “Eleventh Amendment immunity.” The phrase is conve-
nient shorthand but something of a misnomer, for the sover-
eign immunity of the States neither derives from nor is limited
by the terms of the Eleventh Amendment. Rather, as the
Constitution’s structure, and its history, and the authoritative
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interpretations by this Court make clear, the States’ immunity
from suit is a fundamental aspect of the sovereignty which the
States enjoyed before the ratification of the Constitution, and
which they retain today (either literally or by virtue of their
admission into the Union upon an equal footing with the other
States) except as altered by the plan of the Convention or cer-
tain constitutional Amendments.

119 S.Ct. at 2246-47.
Examining the history of the Court’s Eleventh Amendment immu-
nity cases, Justice Kennedy noted:

These holdings reflect a settled doctrinal understanding, con-
sistent with the views of the leading advocates of the Constitution’s
ratification, that sovereign immunity derives not from the Elev-
enth Amendment but from the structure of the original Con-
stitution itself.

The Court examined in great detail the historical background to State
sovereign immunity, Congressional practice and court decisions interpreting
the concept. Based on this broader interpretation of the meaning of the
Eleventh Amendment, the Court held that Congress lacked the power to
abrogate State sovereign immunity in its own courts.

In some ways, of course, a congressional power to authorize
private suits against nonconsenting States in their own courts
would be even more offensive to state sovereignty than a power
to authorize the suits in a federal forum. . . .. A power to press
a State’s own courts into federal service to coerce the other
branches of the State, furthermore, is the power first to turn
the State against itself and ultimately to commandeer the en-
tire political machinery of the State against its will and at the

behest of individuals. . . Such plenary federal control of state
governmental processes denigrates the separate sovereignty of
the States.

The Court concluded:

In light of history, practice, precedent, and the structure of
the Constitution, we hold that the States retain immunity from
private suit in their own courts, an immunity beyond the con-
gressional power to abrogate by Article | legislation.
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In the two other five-to-four Eleventh Amendment decisions decided
in the 1998-99 Term, College Savings Bank v. Florida Prepaid Postsecondary
Education Expense Board, 119 S.Ct. 2219 (1999) (June 23, 1999) and Florida
Prepaid Postsecondary Education Expense Board v. College Savings Bank, 119
S.Ct. 2199 (1999) (June 23, 1999), the Court struck down the Trademark
Remedy Clarification Act, 15 U.S.C. 81122, and the Patent Remedy Act, 35
U.S.C. 8271(h) and 296(a), which made the States amenable to suit for
trademark and patent infringement in federal court.

In the trademark case, the Court held that the State of Florida had
not impliedly or constructively waived its Eleventh Amendment immu-
nity by engaging in commercial activity that fell within the Trademark Rem-
edy Act. The Court overruled the Parden doctrine (Parden v. Terminal R. Co. of
Ala. Docks Dept., 377 U. S. 184 (1964)), under which a State may construc-
tively waive its Eleventh Amendment immunity by engaging in activity
that Congress warned could lead to a federal suit. Parden had held:

By enacting the [FELA] ... Congress conditioned the right to
operate a railroad in interstate commerce upon amenability to
suit in federal court as provided by the Act; by thereafter oper-
ating a railroad in interstate commerce, Alabama must be taken
to have accepted that condition and thus to have consented to
suit.

377 U. S. at 192.

In Florida Prepaid, the Court rejected the principle of “constructive
waiver”:

We think that the constructive-waiver experiment of Parden
was ill conceived, and see no merit in attempting to salvage
any remnant of it. As we explain below in detail, Parden broke
sharply with prior cases, and is fundamentally incompatible
with later ones. We have never applied the holding of Parden to
another statute, and in fact have narrowed the case in every
subsequent opinion in which it has been under consideration.
In short, Parden stands as an anomaly in the jurisprudence of
sovereign immunity, and indeed in the jurisprudence of consti-
tutional law. Today, we drop the other shoe: Whatever may
remain of our decision in Parden is expressly overruled.

In the companion patent case, the Court examined the question whether
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Congress had properly exercised its power under section 5 of the Four-
teenth Amendment in passing the Patent Remedy Act. That is, was Con-
gress enforcing the due process clause by making the States amenable to
suit in federal court for patent infringement? The Court concluded that a
patent right was a property right. But it held that Congress exceeded its
powers under the Fourteenth Amendment by passing the law in question,
since it was not clearly established that patent infringement by the States
was a pervasive problem that had to be solved by Congressional exercise
of its Section 5 power. Relying on the narrowing interpretation of Con-
gressional power under section 5 as described in City of Boerne, the Court
held that Congress had to demonstrate that the law it passed could be
viewed as remedial or preventive legislation aimed at securing the protec-
tions of the Fourteenth Amendment for victims of State actions.
The Court explained:

In enacting the Patent Remedy Act, however, Congress iden-
tified no pattern of patent infringement by the States, let alone
a pattern of constitutional violations. Unlike the undisputed
record of racial discrimination confronting Congress in the voting
rights cases, see City of Boerne, supra, at 525-527, Congress came
up with little evidence of infringing conduct on the part of the
States. The House Report acknowledged that “many states com-
ply with patent law” and could provide only two examples of
patent infringement suits against the States. See H. R. Rep., at
38. The Federal Circuit in its opinion identified only eight patent-
infringement suits prosecuted against the States in the 110 years
between 1880 and 1990.

Even if a deprivation of property rights had occurred, the States did pro-
vide a remedy through their own courts.

Thus, under the plain terms of the Clause and the clear import
of our precedent, a State’s infringement of a patent, though
interfering with a patent owner’s right to exclude others, does
not by itself violate the Constitution. Instead, only where the
State provides no remedy, or only inadequate remedies, to in-
jured patent owners for its infringement of their patent could a
deprivation of property without due process result.

Since a remedy (such as an eminent domain suit in state court) was pos-
sible, no deprivation could be shown.
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B. Lower Court Expansion of Eleventh Amendment

After 1989, Congress reacted to the Union Gas decision by passing a
series of laws making the States amenable to federal court jurisdiction. As
noted above, Congress amended the Copyright, Patent and Trademark
Laws, specifically granting jurisdiction to federal courts to hear cases against
the States involving infringement of rights in those areas. See e.g., 17
U.S.C. 8511, 35 U.S.C. §271(h) and §296(a), and15 U.S.C. §1125(a)(1) and
(2). In addition, Congress had expanded federal anti-discrimination laws,
particularly in the employment area, and made the States proper defen-
dants in such suits, in view of the States’ significant role as a major employer.*

Soon after Seminole Tribe, the lower federal courts began to examine
the question of whether the States may be sued in federal court for violat-
ing various anti-discrimination laws passed by Congress. As noted above,
the Court had held in Fitzpatrick v. Bitzer, 427 U.S. 445 (1976) that Con-
gress had properly exercised its powers under Section 5 of the Fourteenth
Amendment in making the states amendable to suit under Title VII for
discrimination based on race, gender or national origin.

Lower federal courts applied the same reasoning to uphold the Equal
Pay Act (29 U.S.C. §206) see Varner v. lllinois State University, 150 F.3d 706
(7% Cir. 1998). For the most part, federal courts have upheld the validity
of almost all of the important anti-discrimination laws such as Title VI,
the ADEA and the ADA as applied to the States. See Cooper v. New York
State Office of Mental Health, 162 F.3d 770 (2d Cir. 1998)(ADEA); Magneault
v. Peck, 158 F.3d 1131 (10" Cir. 1998)(ADEA); Coger v. Board of Regents of
State of Tenn., 154 F.3d 296 (6% Cir. 1998)(ADEA); Debs v. Northeastern Illi-
nois University, 153 F.3d 390 (7™ Cir. 1998)(ADEA); and Goshtasby v. Board of
Trustees of the University of Illinois, 123 F.3d 427 (7™ Cir. 1997)(upholding
validity of ADEA as applied to the States); Autio v. AFSCME, 140 F.3d 802
(8™ Cir. 1998)(ADA as applied to states was valid exercise of Congressional
power under Section of 14" Amendment); Alsbrook v. City of Maumelle,
156 F.3d 825 (8™ Cir. 1998)(ADA); Lesage v. State of Texas, 158 F.3d 213 (5™
Cir. 1998)(Congress had authority to abrogate States’ Eleventh 11" Amend-
ment immunity under Title VI); Anderson v. State University of New York,
169 F.3d 117 (2d Cir. 1999)(Congress had authority to overrule state’s 11t
Amendment immunity in Equal Pay Act); Varner v. lllinois State University,
150 F.3d 706 (7 Cir. 1998)(Equal Pay Act).

But some lower federal courts have come to opposite conclusions.

1 Acodngto Jwstice Sute’s dssat in Aden, the Sates cdlectivey enpl oyed 4, 732, 608 vork-
asinioy, seefn 40, goradinatdy 35%0d thetad dvilianverk force inthe Uited Sates.
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Thus the Eighth Circuit and the Eleventh Circuit have held that the ADEA
was not properly passed pursuant to Section 5 of the Fourteenth Amend-
ment, and States may assert their Eleventh Amendment immunity to pri-
vate suits brought against the states to enforce that law. See Humenansky
v. Regents of the University of Minnesota, 152 F.3d 822 (8™ Cir. 1998) and
Kimel v. Florida Board of Regents, 139 F.3d 1426 (11™ Cir. 1997) cert. granted,
119 S.Ct. (January 25, 1999). The Americans with Disabilities Act was re-
cently declared invalid insofar as it authorized suits against the states, see
Brown v. North Carolina Division of Motor Vehicles, 166 F.3d 698 (4™ Cir. 1999)(holding
that ADA regulations prohibiting states from charging handicapped people
for special parking places were unconstitutional) and Kilcullen v. New York
State Department of Transportation, 33 F.Supp.2d 133 (N.D. N.Y. 1999)(ADA
requirement of “reasonable accommodation” placed upon States and per-
mitting suits against States, invalid under Eleventh Amendment).

The 1998-99 cases read even more force into the Eleventh Amendment,
thus encouraging the States to raise even more objections to federal law.

C. Legislative Abrogation of Eleventh Amendment Immunity

As noted, Congress may abrogate the States’ Eleventh Amendment
immunity if it makes its intention to do so clear, and if it acts pursuant to
a valid exercise of Constitutional power, such as section 5 of the Four-
teenth Amendment. Thus, for example, to the extent that Congress’ in-
tention to overrule a State’s Eleventh Amendment immunity was held to
be unclear under the ADEA or the ADA, Congress could rectify the prob-
lem by doing what it tried to do in the Patent Remedy Act—specifically
naming the States as proper defendants under these Acts.

The Eighth Circuit held in Humenansky that Congress did not make
its intent to overrule a state’s Eleventh Amendment immunity “unmistak-
ably clear,” as required by Dellmuth v. Muth, 491 U.S. 223, 232 (1989). Al-
though the 1974 amendments to the ADEA specifically broadened the
definition of an “employer” to include a “State or a political subdivision
of a State,” see 29 U.S.C. 8630(b), the Eighth Circuit found that Con-
gress’ failure to specifically mention its intent to overrule a State’s Elev-
enth Amendment immunity or to amend the jurisdictional section of the
law (specifically allowing suits in federal court) did not satisfy the strict
requirements of Seminole Tribe, 517 U.S. at 54, n. 6. See 152 F.3d at 825.

In the Eleventh Circuit decision in Kimel, also invalidating the ADEA’s
application to the States, one judge (Edmondson) came to the same con-
clusion. (A concurring Judge found that age was not a protected status
under the equal protection clause of the Fourteenth Amendment and thus
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the law was invalid on that ground since Congress could enforce the equal
protection provisions of Section 1 only with respect to classes found sub-
ject to heightened scrutiny. This was also an alternative holding of the
Eighth Circuit in Humenansky.)

The solution is for Congress to specifically express its intention not
only to make States amenable to suit, but also to express its desire to
overrule the States’ Eleventh Amendment immunity. For example, 42 U.S.C.
82000d-7 (a)(1) reads as follows: “A State shall not be immune under the
Eleventh Amendment of the Constitution . . . from suit in Federal court
for a violation of Section 504 of the Rehabilitation Act, . . .title IX of the
Education Amendments . . . . Title VI of the Civil Rights Act of 1964 or the
provisions of any other Federal statute prohibiting discrimination by recipi-
ents of Federal financial assistance.” This type of provision would certainly
seem to satisfy the “unmistakably clear” requirement mentioned above.

In addition, if Congress is relying upon Section 5 of the Fourteenth
Amendment as the basis for overruling a States’ Eleventh Amendment
immunity, it should say so. The Fifth Circuit panel decision in Chavez
holding that the Copyright Remedy Act was unconstitutional relied in
part on the fact that Congress did not explicitly cite Section 5 of the 14t
Amendment when it passed that law: “The Copyright Remedy Clarifica-
tion Act does not expressly rely on section 5 of the Fourteenth Amend-
ment . . . It may be too much of a leap to infer Congress’ reliance on the
Fourteenth Amendment in the copyright amendments when it did not
expressly state its intent to legislate on that basis.” 157 F.3d at 288, n. 8.

Once again, the solution is to cite specifically Section 5 if Congress
wishes to make the States amenable to suit in federal court. As noted
below, City of Boerne also places an additional burden on Congress to
show that its reliance on Section 5 was remedial and proportionate. In
addition, Congress is now required to make findings that the State action
it is remedying involved a “pattern” of unconstitutional action. See Florida
Prepaid: “In enacting the Patent Remedy Act, however, Congress identi-
fied no pattern of patent infringement by the States, let alone a pattern
of constitutional violations. . . . Congress came up with little evidence of
infringing conduct on the part of the States.”

Another possible solution, as previously suggested by the Civil Rights
Committee of this Association,? was for Congress to condition federal

2 Se nmttee on Gvil Rghts, “Gngress’ Gontinuing Authority to Querride Heventh
Arendnent Imnmunity in the Veke of Seminole Tribe v. Horida,” 52 The Record of the
Pssociation of the Bar of the Gty of New York, 797, 835 (1997).
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financial assistance upon a State’s waiver of its Eleventh Amendment im-
munity. Under the Supreme Court decision in South Dakota v. Dole, 483
U.S. 203, 207 (1987)(a seven-to-two decision written by Chief Justice Rehnquist,
in which Justice Scalia joined), Congress may impose conditions on the
States pursuant to its exercise of its Spending Power. Thus Congress could
require the States to surrender their immunity under the Eleventh Amend-
ment in order to obtain highway funds, crime control expenditures, med-
icaid or medicare funds, education funds or even funds under the Social
Security Act. If the States wish to obtain federal funds under various so-
cial welfare provisions, they must accede to the anti-discrimination laws
mentioned above, such as the ADEA and ADA, and waive their immunity
for suit in federal court. See discussion below at pp. 733-734.

IV. THE PRINTZ DECISION AND TENTH AMENDMENT IMMUNITY

In yet another five-to-four decision involving the same voting ma-
jority as in Lopez and Seminole Tribe, the Court in Printz held that the federal
government may not enlist state officials to carry out federal policies. Thus as
minor a burden as requiring local sheriffs to conduct background checks
on potential purchasers of handguns (until a national computer system
could be established) violated States’ rights under the Tenth Amendment.®

A. The Printz Decision

The 1993 amendments to the federal Gun Control Act (the Brady
Bill) required the “chief law enforcement officer” in local jurisdictions to
make background checks on potential purchaser of handguns, to insure
that they did not fall within certain prohibited categories, such as con-
victed felons, aliens, dishonorably discharged veterans or persons adjudi-
cated as mentally defective or committed to mental institutions. The Act
required the Attorney General to establish a national instant background
check system by November 30, 1998, at which time the state officers’ obli-
gation to perform background checks would end.

The interim background check requirement was challenged by vari-
ous sheriffs, who claimed that the Tenth Amendment forbade Congress
from enlisting them to carry out the federal policy. The Supreme Court
agreed.

3 The Assaciation hed filed a brief as Amcus curiae in Rintz urging that the background
check provision be uphel d. See “The Brady B Il and the Tenth Arendnent,” 52 The Record
(Mrch, 1997).
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In the majority opinion, Justice Scalia examined various early federal
laws which generally placed certain reporting requirements on state offi-
cials to supply information to the federal government and distinguished
them from the requirements of the Brady Bill.

He then examined the “structure” of the Constitution, which un-
equivocally showed that:

using the States as the instruments of federal governance was
both ineffectual and provocative of federal-state conflict. See
The Federalist No. 15. Preservation of the States as independent
political entities being the price of union, and “[t]he practical-
ity of making laws, with coercive sanctions, for the States as
political bodies” having been, in Madison’s words, “exploded
on all hands,” 2 Records of the Federal Convention of 1787, p. 9
(M. Farrand ed.1911), the Framers rejected the concept of a central
government that would act upon and through the States, and
instead designed a system in which the state and federal gov-
ernments would exercise concurrent authority over the people—
who were, in Hamilton’s words, “the only proper objects of
government,” The Federalist No. 15, at 109.

117 S.Ct. at 2376.

According to Justice Scalia’s analysis, “The Constitution thus con-
templates that a State’s government will represent and remain account-
able to its own citizens.” Id. This structure, the Court reasoned, was cru-
cial to protect the people’s freedom:

This separation of the two spheres is one of the Constitution’s
structural protections of liberty. “Just as the separation and
independence of the coordinate branches of the Federal Gov-
ernment serve to prevent the accumulation of excessive power
in any one branch, a healthy balance of power between the
States and the Federal Government will reduce the risk of tyr-
anny and abuse from either front.” Citing Gregory, 111 S.Ct.,
at 2400.

Finally, the Court found that the requirements of the Brady Bill vio-
lated the “political accountability” requirements of New York v. United
States, 505 U.S. 144 (1992):

The Government also maintains that requiring state officers to
perform discrete, ministerial tasks specified by Congress does
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not violate the principle of New York because it does not dimin-
ish the accountability of state or federal officials. This argu-
ment fails even on its own terms. By forcing state governments
to absorb the financial burden of implementing a federal regu-
latory program, Members of Congress can take credit for “solv-
ing” problems without having to ask their constituents to pay
for the solutions with higher federal taxes.

117 S.Ct. at 2382.

B. Application of the Printz Decision

Other courts have applied Printz to cast doubt on the constitutional-
ity of the Fair Labor Standards Act as it applies to state and local govern-
ment employees. See West v. Anne Arundel County Maryland, 137 F.3d 752
(4th Cir. 1998)

The Fourth Circuit held that the Driver’s Privacy Protection Act (18
U.S.C. §2721-2725), which broadly prohibited States from selling motor
vehicle records for commercial purposes, was unconstitutional under Printz,
see Condon v. Reno, 155 F.3d 453 (4" Cir. 1998), cert. granted, 119 S.Ct. since
Congress was requiring state officials to carry out a federal policy.

The First Circuit had to deal with the question of whether, after Printz,
an injunction would be issued under the Endangered Species Act against
state officials issuing permits for lobster pot fishing. See Strahan v. Coxe,
127 F.3d 155 (1st Cir. 1997). Although the Court ultimately upheld the
injunction against state officials issuing gillnet permits and lobster pot
fishing permits, the Court acknowledged that Printz had raised serious
barriers to federal environmental requirements against state officials. The
Ninth Circuit found the Forest Resources Conservation and Shortage Re-
lief Act (16 U.S.C. § 620-620j) invalid, Board of National Resources v. Brown,
993 F.2d 937, 947 (9* Cir 1993), because of the burden placed on state
officials to carry out a federal environmental policy.

Many other requirements of the federal environmental laws, which
require state coordination and reporting, may be questionable after Printz.
Among the questionable laws are the Asbestos Hazard Emergency Response
Act of 1986, 15 U.S.C. § 2645, 2647, requiring governors to develop man-
agement plans for dealing with asbestos in school buildings, and the
Emergency Planning and Community Right to Know Act of 1986, 42 U.S.C.
811001, requiring states to create emergency response commissions. See
generally Jonathan Adler, “The Green Aspects of Printz: The Revival of
Federalism and Its Implications for Environmental Law,” 6 Geo. Mason L.
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Rev. 573 (1998). See also Vicki C. Jackson, “Federalism and the Uses and
Limits of Law,” 111 Harv. L. Rev. 2181, 2205 (1998).

C. Legislative Solution to Printz

The Printz restriction on Congressional power under the Tenth Amend-
ment cannot be evaded simply by Congressional expression of its intent
to overturn a State’s immunity. Printz and New York both provide that a
State cannot involuntarily be required to carry out any federal policy.

However, in the same way that Section 5 of the Fourteenth Amend-
ment can be utilized to overrule States’ immunity under the Eleventh
Amendment, we think it can also be relied upon to serve as a basis for
federal action to prevail against a Tenth Amendment challenge. See Evan
H. Caminker, “Printz, State Sovereignty, and the Limits of Federalism,”
1997 Sup. Ct. Rev. 199, 238 (1997). Thus, so long as Congress has made the
proper legislative findings and has expressed its clear intent to rely on
Section 5, the analysis is the same as with the Eleventh Amendment above.

For example, the States can be obliged to follow the requirements of
the Voting Rights Act and carry out federal policy to insure the elimina-
tion of barriers to voting. Since the Voting Rights Law was clearly based
on the Fourteenth Amendment, Printz does not bar its enforcement.

Another solution to the problems caused by the Court’s reliance on
the Tenth Amendment doctrine may lie in the Spending Power. In South
Dakota v. Dole, 483 U.S. 203 (1987), the Supreme Court held that Congress
may condition receipt of federal funds upon state compliance with fed-
eral requirements if three conditions are met: (1) the condition must re-
late “to the federal interest in particular national projects or programs,”
483 U.S. at 210; (2) there is no other constitutional prohibition that inde-
pendently bars the conditional grant of funds (such as the “unconstitu-
tional condition” doctrine), 483 U.S. at 207; (3) the financial induce-
ment must not be “coercive,” 483 U.S. at 211.

States receive a wide variety of federal funds for highway construc-
tion, crime control, medicaid, medicare, education, social security and
other programs. Congress could condition the States’ receipt of such funds
upon the States’ agreement to carry out certain federal policies in the
areas for which funds are made available to the States, such as the Brady
gun control act (crime control funds) or the Driver’s Privacy Protection
Act (highway funds), the subject of cases described above. Surely if Con-
gress could require the states to raise the drinking age to 21 or lose mil-
lions of dollars in highway funds, Congress could also require the States
to protect the privacy of motor vehicle records or lose such funds. Con-
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gressional conditional grant of funds in these areas would appear to meet
the three conditions noted above.*

V. CONGRESSIONAL POWER UNDER
SECTION 5 OF THE FOURTEENTH AMENDMENT

Another important federalism decision was City of Boerne v. Flores,
521 U.S. 507 (1997), which struck down a very popular Congressional
enactment, the Religious Freedom Restoration Act. In Morgan v. Katzenbach,
384 U.S. 641, 650 (1966) the Court had held that Congress could, through
specific legislation, enlarge the scope of Fourteenth Amendment rights as
previously defined by the Supreme Court. Now the Supreme Court in City
of Boerne has cast doubt on that principle.

A. The Decision in City of Boerne

In City of Boerne, the Court analyzed the extent of Congressional
power under Section 5 of the Fourteenth Amendment. The Court exam-
ined Congress’ power to alter the extent of protection of religious rights
through the Religious Freedom Restoration Act. In a previous decision,
the Court had held in Employment Div., Dept. of Human Resources of Oregon
v. Smith, 494 U.S. 872 (1990) that any law of general applicability that
impacted on free exercise rights would be measured under a more lenient
standard than a “compelling state interest” test.

Congress was dissatisfied with such a moderate and easily met test. It
quickly passed the RFRA, which required that whenever government ac-
tion substantially burdens religious free exercise rights, the government
action can be upheld only by the demonstration of a compelling state inter-
est. And this test would have to be applied to laws or actions that directly
focused on religious rights or to laws of general applicability that impacted
substantially on such rights. It was that law, explicitly passed pursuant to
Congressional power under Section 5, which City of Boerne examined.

In previous cases, the Court had held that Section 5 must be inter-
preted as broadly as the Necessary and Proper clause.

By including Section 5, the draftsman sought to grant to Con-
gress, by a specific provision applicable to the Fourteenth Amend-

4. This is the concl usi on reached by nost conmentators on the issue. See Jesse H Choper,
“Qh the Ofference in Inportance between Suprene Gourt Doctrine and Actual Conse-
quences: A Review of the SQuprene Qourt’s 1996-1997 Term” 19 Grdozo L. Rev. 2259,
2271 (1998).
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ment, the same broad powers expressed in the Necessary and
Proper Clause.

Katzenbach v. Morgan, 384 U.S. 641, 650 (1966).

The Court had noted that Congress may deem it necessary to add
specific statutory guarantees to the broad language of the rights contained
in Section 1 of the Amendment:

[i]t is the power of Congress which has been enlarged [by 8§5].
Congress is authorized to enforce the prohibitions by appro-
priate legislation. Some legislation is contemplated to make the
amendments fully effective. Id. at 648.

To eliminate any lingering doubt over the true intent of Section 5, Justice
Brennan, writing for the Court and citing the legislative history of the
Amendment, reasoned in Morgan:

[e]arlier drafts of the proposed Amendment employed the “nec-
essary and proper” terminology to describe the scope of con-
gressional power under the Amendment . . . The substitution of
the “appropriate legislation” formula was never thought to have
the effect of diminishing the scope of this congressional power.
Id., fn. 9.

But as broad as this power may be, Congress cannot create new con-
stitutional rights in the guise of enforcing the Fourteenth Amendment.
The Court explained in Boerne:

Congress’ power under § 5, however, extends only to “enforc[ing]”
the provisions of the Fourteenth Amendment. The Court has
described this power as “remedial,” South Carolina v. Katzenbach,
supra, at 326, 86 S.Ct., at 817-818. The design of the Amend-
ment and the text of 8 5 are inconsistent with the suggestion
that Congress has the power to decree the substance of the Four-
teenth Amendment’s restrictions on the States. Legislation which
alters the meaning of the Free Exercise Clause cannot be said to
be enforcing the Clause. Congress does not enforce a constitu-
tional right by changing what the right is. It has been given
the power “to enforce,” not the power to determine what con-
stitutes a constitutional violation.

117 S.Ct. 2164.
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The Court concluded that any remedy that Congress establishes to
enforce the substantive provisions of the Fourteenth Amendment must
be “proportionate” to the evil sought to be corrected:

While the line between measures that remedy or prevent un-
constitutional actions and measures that make a substantive
change in the governing law is not easy to discern, and Con-
gress must have wide latitude in determining where it lies, the
distinction exists and must be observed. There must be a con-
gruence and proportionality between the injury to be prevented
or remedied and the means adopted to that end. Lacking such
a connection, legislation may become substantive in operation
and effect. History and our case law support drawing the dis-
tinction, one apparent from the text of the Amendment. Id.

In Florida Prepaid, the Court added another prerequisite to exercise of
Congress’ power under Section 5.

Chief Justice Rehnquist noted that: “Following City of Boerne, we must
first identify the Fourteenth Amendment ‘evil’ or ‘wrong’ that Congress
intended to remedy, guided by the principle that the propriety of any 85
legislation ‘must be judged with reference to the historical experience ... it
reflects.”” With respect to the problem of state infringement of patents,
the Court noted that: “In enacting the Patent Remedy Act, however, Congress
identified no pattern of patent infringement by the States, let alone a
pattern of constitutional violations.”

D. Effect of City of Boerne and Florida Prepaid

The key issue under City of Boerne is whether Congress is simply pro-
viding a proportionate remedy to the violation of a Constitutional right
already recognized by the Supreme Court or whether Congress is attempt-
ing to “decree the substance of the Fourteenth Amendment’s restrictions
on the States.” In addition, there must be a showing that Congress was
attempting to deal with a “pattern” of unconstitutional action by the
States, as required by Florida Prepaid.

The issue has arisen in a scattering of cases in the lower federal courts.
The Fourth Circuit has rejected the purported exercise of Congressional
power under Section 5 in two recent cases, Brown v. North Carolina Division
of Motor Vehicles, 166 F.3d 698 (4™ Cir. 1999)(holding that federal regula-
tions under the ADA prohibiting states from charging for handicapped
parking privileges were unconstitutional and not a proper exercise of Con-
gressional power under Section 5) and Brozankala v. Virginia Polytechnic
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Institute, 169 F.3d 820 (4™ Cir. 1999)(holding that the Violence against
Women Act was not validly enacted pursuant to Congress’ Section 5 power).
In Brown the Court found that the regulations under the ADA which
barred the requirement of payment for handicapped parking was too much
of an intrusion into the States’ traditional power. The Court noted:

Nor do the safeguards of federalism wither in the face of an
overzealous bureaucracy intent upon imposing its will on the
states. Regulations that unjustifiably intrude “into the States’
traditional prerogatives and general authority to regulate for
the health and welfare of their citizens,” Boerne, 117 S.Ct. at
2171, are invalid exercises of power. Just as the Eleventh Amendment
does not leave states without a shield when they confront con-
gressional acts, states are not rendered defenseless in their duels
with government by bureaucracy. 166 F.3d at 704.

The Court noted:

Here, we hold that 28 C.F.R. § 35.130(f), which prohibits a state
from charging even a modest fee to recover the costs of its ef-
forts to aid the handicapped, lies beyond the remedial scope of
the Section 5 power. As such, it is not a constitutionally valid
exercise of power, and the effort to abrogate must fail. Id. at
705.

Similarly in the Brzonkala decision, the Court relied upon generalized
notions of federalism, noting “‘the States’ traditional prerogatives and
general authority to regulate for the health and welfare of their citizens.””
169 F.3d at 851.

In both cases, the Fourth Circuit found that Congress’ power to leg-
islate under Section 5 is disproportionate and a violation of the Boerne
restriction if it violates the States’ traditional prerogatives and general
authority “to regulate for the health and welfare of their citizens.”

Most other Circuits have rejected the Fourth Circuit’s approach. Thus
the Second Circuit recently upheld the validity of the Equal Pay Act as a
proper exercise of Congress’ Section 5 power.

Finally, the EPA’s provisions are not out of proportion to the
harms that Congress intended to remedy and deter. . . Since
the EPA provides an employer with four affirmative defenses,
including the ability to prove that the wage differential [is] based
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on any other factor other than sex, 29 U.S.C. § 206(d)(1)(iv),
the EPA reaches only those wage disparities for which the
employee’s sex provides the sole explanation. . . . Thus, the statute
is remedial legislation reasonably tailored to remedy intentional
gender-based wage discrimination and is sufficiently limited in
scope to satisfy the City of Boerne test.

Anderson v. State University of New York, 169 F.3d 117, 121 (2d Cir. 1999).

E. Congressional Response to City of Boerne

Congress has limited options to meet the requirements of City of Boerne.
Once again, it can attempt to justify any remedial legislation by making a
careful legislative record of the problem which the legislation is attempt-
ing to meet and why its legislation is “proportionate” to the problem.
While Congressional findings are not conclusive on the federal courts,
see Lopez, the normal deference that federal courts afford to Congres-
sional conclusions on the need for legislation should go a long way to
satisfying the rule.

CONCLUSION

The States’ concern about restrictions being placed on them by Con-
gressional legislation can better be determined in the political arena, where
the States have ample power to express and defend their positions, rather
than by federal court decision. The New Federalism presents an unneces-
sary barrier to the already difficult process of enacting legislation on a
national scale.

August 1999
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esearch reveals that parental separation and divorce can

present serious difficulties for children—including depres-

sion, lack of self confidence, reduction in educational achieve-

ment, delinquent behavior, drug abuse, and problems in

relationships—that can continue throughout adulthood.?

However, research suggests that children can usually over-

come these difficulties if parents cooperate with each other.? In fact, stud-

ies show that cooperation between parents during separation and divorce

results in enormous benefits to the entire family, including more frequent

contact between the non-custodial parent and the children, and more

open and frequent communication between the custodial and non-cus-
todial parents concerning the welfare of the children.®

Based largely on the proven beneficial effects of mediation on chil-

1 Kahryn E Mxvell, Preventive Lawyering Srategies to Mtigate the Detrinental Bfects of
Gients’ Dvorces ontheir Gildren, 67 Rev. Jur. UP R 137 (1999).

2. DonadE Sul and Nancy Kapl an, The Positive Inpact of O vorce Mdiation on Children's
Behavior, Mdiation Q, Wnter 1987, at 57-59; G-wnning, Gnflicting Roles in Child
Qust ody Medi ation (1997).

3. Reter A Dllon and Robert E BEwery, DOvorce Mdiation and Resol ution of Ghild Qustody
Dsputes: Long-TermBfects, 66 AM J. Qthopsychol. 131, 138-139 (1996).
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dren in separating and divorcing families, the Mediation Services Project
(“the Project”) was established in March, 1995 to offer custody and visita-
tion mediation to families served by the Manhattan Family Court. The
Project grew out of earlier, more limited efforts to provide such court-
annexed mediation services. In its current form, the Project functions as a
unique collaborative effort among three groups: The New York Society for
the Prevention of Cruelty to Children (“NYSPCC”), The Association of
the Bar of the City of New York (“City Bar”) and Victim Services’ Manhat-
tan Mediation Program (“Victim Services”).

This article will explore several aspects of the Project from its incep-
tion to its current status. Part | details the benefits of mediation to vari-
ous members of separating families—especially to the children, upon whom
protracted litigation can have profoundly negative consequences. It also
explores possible reasons why separating or divorcing parents are unable
to communicate constructively without the benefit of a third party neu-
tral, or mediator, and compares the mediation and litigation processes,
analyzing their long-term effects on family dynamics. Part Il describes
the origins of the Project. Part Il provides a description of the train-
ing and qualifications of Project mediators. Part IV discusses issues of
confidentiality in mediation. Part V details the workings of the Project
from intake through screening, mediation and beyond. Part VI consists
of an account of how the referral system in Manhattan Family Court
works. Part VII discusses the evaluation process. Part VIII is a description
of a case handled by the Project that illustrates some of the issues our
mediators work to resolve. Finally, Part IX provides conclusions and rec-
ommendations.

PART |. BENEFITS OF MEDIATION

Mediation fosters constructive communication between feuding par-
ents. Even when parents do not get along, it is critical that they learn to
communicate about their children. Warring parents often engage in in-
appropriate behavior, such as conveying negative information about one
another to a child, or relying on a child to act as a messenger between
them. If parents do not learn to communicate in a constructive way, the
child will invariably suffer.

Mediation can help eliminate the problems experienced by children
whose parents live in different households (even when the parents never
lived together). If the parents do not communicate, they have no way of
knowing what is happening at the other parent’s house, and different
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rules at each parent’s house may confound children. For example, chil-
dren who go to bed at 8:00 p.m. at the mother’s house and are allowed to
stay up until 10:00 p.m. at the father’s house may be confused and begin
to resent and even disrespect their mother for making them go to bed so
early. Mediation can help parents develop consistent rules for their chil-
dren to follow, and thus mitigate the negative impact that inconsistency
and conflict have on their children. Mediation can also help parents
understand and respect each other’s different “rules” for the children and
encourage their children to understand and respect them as well.

There are many reasons why parents are unable to communicate without
the benefit of a mediator.* Some parents may have had only a brief rela-
tionship before their child was born, and they may not know each other
well, or share the same values. Sometimes the break-up or divorce is very
recent and one or both of the parents are too angry to communicate.
Even when the parents have been apart for a long time, a new girlfriend
or boyfriend who spends time with the children can cause anger and
jealousy. Such emotions can lead to a breakdown of communication be-
tween the parents. This anger can be exacerbated by the fact that the
other parent has not met the new companion and worries about that
person’s influence on the child.

Cultural barriers can also inhibit communication between parents.
In one case mediated by the Project, the parents had a two-year-old son.
The mother had remarried and refused to speak with the father. In the
first mediation session it was revealed that, for cultural reasons, the mother
believed a married woman could not speak to men other than her hus-
band. In mediation, the mother came to recognize the importance of
communication for the sake of the child. They were then able to resolve
many differences, and the mother agreed to exchange notes with the fa-
ther and to come back to mediation if they needed to discuss an issue
that could not be agreed upon through written communication.

Even when divorced or never-married parents do communicate, changes
in a child’s needs or in one parent’s schedule can cause chaos in both
parents’ lives. Many parents become used to a set schedule, and changes
can upset them as well as the child. Mediation can provide the forum for
everyone to express themselves and to rearrange schedules to everyone’s
satisfaction.

4. Al of these possible reasons for lack of conmunication between parents are based on
observations nade by the MIP staff and vol unteers during the 4 years the Argect has beenin
exi stence.
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Inter-Generational Mediation

Parents are not the only ones who can benefit from mediation in a
family which is not intact. Grandparents, especially the parents of the
non-custodial parent, often desire to spend time with their grandchil-
dren but may be unable make arrangements with a hostile custodial par-
ent. These situations typically arise when the non-custodial parent is not
involved in the child’s life—as a result of death or incarceration—and the
custodial parent does not want to have anything to do with the non-
custodial parent’s family. A neutral mediator can ensure that the custo-
dial parent hears what the grandparents have to say, what their feelings
are, and what their grandchildren mean to them. At the same time, the
mediator ensures that the grandparents hear the concerns of the custo-
dial parent. The mediator can help the parties work out a mutually ac-
ceptable visitation plan that does not unduly burden the custodial par-
ent.

The Mediation Services Project has had several cases where an infant,
the teenaged mother and the maternal grandmother all lived in the same
household. In one such case, the grandmother used mediation to make
clear to the mother exactly how much responsibility she would be willing
to undertake and what the mother would have to do herself. To avoid
future misunderstandings, the grandmother and the mother made a schedule
as to when the baby was to be fed, bathed, put to sleep, and who would
do it. They agreed that if the mother wanted to go out and “hang out
with her friends,” they would discuss it in advance, and agree to a time
for the mother’s return. Subsequently, the grandmother reported that the
mother handled her child care responsibilities better. Knowing that she
had some time set aside to go out with her friends gave her something to
look forward to, and helped the young mother improve her attitude to-
wards child care.

Mediation vs. Litigation

There are numerous reasons why people involved in a custody or visi-
tation dispute might prefer mediation over litigation. The Family Court
is overwhelmed with cases, and typically it can take several months before
a trial is scheduled. Due to the overload of cases, once a trial begins the
judges may be forced to hear a case for a short period of time on many
different days, often a one month or more apart.®> A child’s exaggerated

5 Rbert E Ehery and Joanne A Jackson, The Gerlottesville Mdation Rgect: Mdated ad
Litigated Gild Gustody Dsputes, Mdiation Q (Sumer, 1989), at 11-12 (“Mdiation dearly led
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sense of time magnifies the emotional impact of any delay.® In media-
tion, sessions can be held weekly for several hours at a time until an agree-
ment is reached. The parties do not have to wait an extended period—while
their situations are likely to deteriorate, and parents are diverted from
their parental responsibilities—in order to have a say in the outcome.”

Some studies show that mediation participants report gender bias
less often than those involved in litigation.® Men tend to feel that the
court process is biased against fathers, yet both men and women tend to
perceive mediation as a fairer process than litigation; “A study of a child
custody mediation project in Charlottesville, Virginia found that men in
the mediation group were more likely to feel that their rights were pro-
tected than men in the court process group. Interestingly, this benefit to
men was not at the cost of the women in the study—women in the me-
diation group indicated that their rights were protected to a similar ex-
tent as the women in the court process. This was in spite of the fact that
women generally were highly satisfied with courts routinely awarding custody
to mothers.”®

Studies show that mediation tends to heal relationships while litiga-
tion tends to polarize them. Litigation can compel even cooperative par-
ents to challenge each other’s competence and may force a child to choose
sides.’® The presentation of negative testimony in court can alienate the
parties, whereas communication through mediation can promote under-
standing and acceptance. As attorneys often assume the role of negotia-
tor in litigation, parents then lose the opportunity to engage directly in
meaningful dialogue and do not learn ways to resolve future conflicts.!!

togreater satisfactioninalarge nuniber of areas, includ ng issues vere adversary settl enent
voul d be expected to be superior [for exanple, feeling that one's rights were protected].”)

6. J. Gldstein, A Fedand A Sinit, Beyond the Best Interests of the Giild, pp. 40-49 (2d
ed. 1978).

7. Kinberly A Swron, G-w nning Essay: 1997 Law School Essay (ntest: Gonflicting Rol es
inCild Gustody Mdiation Inpartiality Neutraity and the Best Interest of the Child, 36 Fam
& Qnciliation Gurts Rev. 258 (1998).

8. Andrew Ki ddl e, Non-CQustodial Fathers-Wiy So Many Drop Qut and Wat Can Be Done
Aout 1t, 5-MRG. . B BIl., 15 16 (1997); Robert E BEwery and Joanne A Jackson,
supra, nae 5

9 Id.

10. Mlissa Douthart Philbrick, Agreenents to Arbitrate Rost-DOvorce Qustody D sputes, 18
@lum J.L & Soc. RFobs., 427, 419-462 (1985).

11 J. Auerbach, Justice wthout Law 3, 12 (1983).
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Furthermore, mediation is less costly than litigation, and through the
Project it is a free service.

In mediation parties craft their own agreements and therefore are
more likely to abide by them. Studies show that participation in a deci-
sion-making process produces a higher level of satisfaction and compli-
ance with the decision itself.!2 Non-custodial parents who have mediated
their agreements have more frequent contact with their children, and
they report communicating more frequently about their children.*®* One
study even showed that non-custodial parents who felt in control of the
divorce process and its outcome were “more likely to make their child
support payments regularly and on time.”** Thus, mediation can prevent
minor disagreements from assuming destructive proportions.'®> Unlike the
litigation process, parties who choose to participate in mediation are the
arbiters of their own fate.®

PART Il. ORIGINS OF THE PROJECT
The Project was conceived and implemented as a response to:

< a concern for the well-being of children caught in the middle
of a divorce, custody or visitation dispute;

e a desire to provide families with the kind of help—both short-
and long-term—that a court of law is not equipped to provide;

12 Kathryn E Mxwel |, Prevertive Lawering Srategies to Mtigate the Detrinental Bfects of
Gients’ Dvorce on their Ghildren, 67 Rev. Jur. UP R 137 (1999).

13 Rte A Dllon, supra, nae 3

14. Kathryn E Mxwel |, supra, note 7, citing Desnond B1is and Noreen Suckl ess, Medi ating
and Negotiating Mrital Qnflicts, 137 (199).

15. Andrew Kiddle, Non-Qustodial Fathers-¥Wy So Many Drop Qut and Wat Gan Be
Done About It, 57-MRQ. S. B BUl. 15 16 (1997) (“Mdiation a so tends to diffuse anger
between parents....Particularly interesting is a recent Ganadi an report whi ch conpared ne-
diationand litigation clients and tracked the nunter of instances of enotiona and physical
aouse fdlowng the entry of a divorce decree. [HIlis, 1994 Mdation clients generaly re-
ported greater rates of decrease in physical and enotional abuse than did | awer negotiation
clients. Aong the lawer negatiation clients, the use of affidavits wth hurtful contents ves
corelated wth higher levels of post-d vorce abuse. ™)

16. Kathryn E Mwxvell, Ihid., note 7 a so suggests that, in the average nedi ated di vorce case,
the parents are nore likely to agree on ajoint custody arrangenent in whi ch “the nother who
ned ates still gets actual physica custody (essertialy identica totraditionad sde custody wth
faher vistaion..)”
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e a concern about the escalating volume of custody and visita-
tion cases surfacing in Family Court; and

« a desire to find ways to ease the burden on the Family Court

In 1991, the Family Court and Child Welfare Committee of the New
York County Lawyers’ Association [“NYCLA”] issued a report recommend-
ing that a mediation program be started in Manhattan. This committee
worked with the New York Department of Probation and the Family and
Divorce Mediation Council of Greater New York to initiate the Child Cus-
tody Mediation Services Project [“CCMSP”], the precursor to the current
Project. CCMSP’s cases were limited to pre-petition referrals. Because of its
administrative capabilities, in 1994 NYSPCC was approached to partici-
pate to administer CCMSP.

Concurrently, two other groups were taking their own steps to pro-
vide mediation services to disputing parents. The City Bar decided to pro-
vide custody mediation services on a pro bono basis, and sponsored its
first training of volunteer attorney mediators. Victim Services, the second
group, was awarded a contract with the New York State Unified Court
System to provide broad-based mediation services in Manhattan, includ-
ing custody mediation.

In 1995, NYSPCC, the City Bar, and Victim Services joined forces to
provide comprehensive quality mediation services in custody and visi-
tation contexts. CCMSP was folded into the new Mediation Services
Project that arose out of this joint venture, which had the goal of pool-
ing and coordinating resources rather than duplicating services. Each of
the three participating groups brought unique strengths to the Project.
The City Bar drew on its broad based membership pool and training ca-
pabilities to enlist and train volunteer mediators. With input from the
City Bar, NYSPCC and Victim Services capitalized on their administrative
resources and expertise to create an infrastructure (protocol, procedures,
court forms, etc.) with regard to screening cases, structuring mediation
sessions, establishing confidentiality, and developing public education
and outreach efforts. NYSPCC had already established contacts and a presence
in the Family Court, which paved the way for increased referrals. In March,
1995, with funding from a foundation, the Mediation Services Project
went into operation, taking both pre- and post-petition referrals. The
project is one of the designated pilot projects of Chief Judge Kaye’s ADR
Commission; it is the only custody mediation pilot project in New York
City.
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PART Ill. MEDIATION TRAINING

Mediators in the New York City court-annexed mediation program
are attorneys who have been trained by the City Bar and act as volunteer
mediators. The program requires that all mediators complete a 30-hour
basic skills mediation training course as well as an additional 12-hour
course that focuses specifically on child custody and visitation issues.

The 30-hour training consists of lectures given by experienced media-
tors on basic mediation skills. Most lecturers involved in the training have
a private mediation practice or teach mediation courses at a New York
City area law school. The mediators who act as trainers for the Project
have had extensive experience in child custody mediation. The training
program affords the student mediators a chance to be exposed to various
styles and philosophies of mediation.

The course seeks to provide sufficient practical training to enable the
student mediators to begin developing their own style of mediation. A
significant portion of the course is spent role-playing in order to allow
the student mediator to experience different scenarios prior to mediating
actual cases. While role-playing, student mediators gain experience in iden-
tifying the many issues specific to child custody mediation, such as visita-
tion and holiday schedules and decisions regarding education and reli-
gion.

The student mediator must help the parties determine whether their
positions are realistic or the result of an aggravated emotional situation.
The mediator attempts to do this through directed questioning. A by-
product of this methodology is often the recognition by the parties of
the legitimacy of each other’s position. The mediators help the parties to
articulate their interests and priorities by unearthing the origin of each
position. They then attempt to elicit and explore a spectrum of potential
solutions. Student mediators learn how to encourage the parties to assess
the plausibility of the agreement and to explore options.

The training program is designed to reorient lawyers from the tradi-
tional advocacy role to that of a neutral facilitator by teaching the proper
methods of asking and answering questions in a neutral fashion, and
fine-tuning listening skills. Student mediators review several custody and
visitation agreements prepared for court, as well as mediated agreements,
in order to learn how to draft a mediated agreement.

It is stressed throughout the course that the mediators cannot pro-
vide legal advice during the mediation. The mediators should inform the
parties that they are free to seek outside counsel to review any agreement
before final signing. Furthermore, the mediators are prohibited from le-
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gally representing either party involved in the mediation at any time in
the future.

Once the student mediators have completed their training, they are
deemed certified and placed on the City Bar list to mediate in the Project.
All Family Court-annexed mediation is pro bono. The Project uses a co-
mediation model: either an experienced mediator is paired with a newly
certified mediator to provide him or her with guidance; or two experi-
enced mediators will co-mediate a case. Using two mediators, whether
experienced or inexperienced, allows for additional perspectives, and thus
broadens the possible options for parties to consider.

PART IV. CONFIDENTIALITY

Confidentiality is essential to the success of the mediation process.
At the outset the parties are told that the sessions are confidential. The
parties are asked to sign an agreement before they begin to mediate stat-
ing that all sessions are confidential, that the mediators cannot be called
as witnesses in any future proceeding, nor can documents be produced.
Confidentiality is essential to the mediation process in order to establish
trust between the parties and trust between the parties and the mediators.
In an effort to provide an environment in which the mediation is suc-
cessful, the parties must be assured that what they say and do during the
mediation session will not be used against them in future proceedings.

There is one exception to the rule of confidentiality: any evidence of
child abuse or neglect must be reported to the State Central Registry. Me-
diators are also required to report to the Project any inappropriate actions
or behavior that surface during the mediation. Such information includes:
an ACS (Administration for Children’s Services) case that the Project was
not made aware of prior to the mediation; evidence of current domestic
violence; or any major imbalance of power that would prevent the parties
from reaching a fair agreement. These concerns will likely result in the
termination of the mediation, and the case will return to court.

PART V. HOW THE PROGRAM WORKS

Cases are referred to the Project in either the pre-petition or post-
petition stages. Pre-petition cases come to the Project before either party
has filed a petition in court. Interest in pre-petition mediation of custody
and visitation disputes is generated through outreach efforts to social
services agencies and Hearing Examiners and through posters displayed in
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the Family Court. As Hearing Examiners handle child support cases, they
constantly see parents struggling with custody and visitation issues. Many
Hearing Examiners have been exposed to the benefits of mediation, and
will recommend that parents contact the Project for help with these issues
before filing a petition.” Disputing parents wishing more specific infor-
mation can obtain it from the Project’s coordinator, who is based in the
Manhattan Family Courthouse.

Post-petition referrals are made by Family Court judges, with the re-
quirement that the parties return on the adjourn date to report to the
court on the outcome of the mediation. The adjourn date is usually six to
eight weeks after the referral in order to allow time for several mediation
sessions, if necessary, and to prepare a mediation agreement for the court’s
review.

Regardless of whether a case is a pre- or post-petition referral, the
parties—who may be the parents, grandparents, godparents, or others
connected to the child—are directed to a Project representative. The es-
tablished protocol is that the coordinator explains the mediation process
and advises the parties that mediation is voluntary. The parties are told
that even if they initially agree to mediate, they are free to terminate the
mediation at any point and return to court. The Project representative
explains that the parties have the right to consult with an attorney be-
fore consenting to mediation, and encourages the parties to seek legal
counsel before signing any agreement. They are also told that their medi-
ated agreement may be signed by the Judge and become enforceable as a
Court order.2®

If the parties decide to proceed with mediation, a Project representa-
tive screens the case to ensure there is no history or current evidence of
domestic violence, drug or alcohol abuse, mental illness, and/or child
abuse. If such issues do arise, the specifics of this history are discussed to

17. Janes J. Brudney, Mddiation and Sone Lessons fromthe LhiformSate Law Experi ence,
13@ioS. J onDsp. Resd. 795 (1998) (Mdiationis believed to have its greatest benefit
when used early, before substantia litigation costs have been incurred.)

18 See Jacqueline M Nolan-Hil ey, Inforned Gonsent in Mdiation: AGiding Principle for
Truly Educated Decisionnaking, 74 Notre Dane L. Rev. 775, 777-779 (“Mediation, how
ever, is dfferent fromlitigation because it is governed by the principle of comsent..... The
val ue of consent pronotes sel f-determnati on and aut onony giving parties control . |nforned
consent prepares the vay for a party to participate v utarily and inteligently inthe ned a
tion process and to accept its outcone. ...Parties, particularly those who are not represented
by | anyers, need to understand what it neans to participate vo untarily in nediati on, howthe
consent process operates, and vhat it neans to reach an agreenent.”).
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determine if the case is appropriate for mediation. If a party indicates
that there was a history of domestic violence, the Project representative
will ask questions to determine the severity of the history. The representa-
tive will inquire when the last incident was, how many times violence
occurred, and the severity of the individual incidents. In most cases, a
history of domestic violence will disqualify a case from acceptance to
mediation.

For mediation to be effective, the parties must be able to speak their
minds, and a “level playing field” must exist. If one party feels intimi-
dated by the other, it is very difficult to conduct a fair mediation. How-
ever, the existence of prior Orders of Protection does not always mean
that mediation is inappropriate. Parties in Family Court have been known
to use Orders of Protection as “bargaining chips,” as well as a means to
harass one another.'® For example, if it appears that there was an Order of
Protection several years ago due to phone harassment or to verbal abuse
inspired by an argument long over, the case may still be appropriate for
mediation; however, the Mediation Services Project errs on the side of
caution. If either party is uncomfortable, they may opt to keep the case in
court to take advantage of all the protections provided by the court sys-
tem.

The same is true of cases with a history of allegations of child neglect
or abuse and a history of parental mental illness. For example, if a Neglect
petition filed by the Administration for Children’s Services (“ACS”) a long
time prior was eventually deemed “unfounded” and there have been no
problems since then, the case may be appropriate for mediation. The Project
will accept the case if the representative is satisfied that there is no danger
to the child, and that both parties are comfortable with each other’s abil-
ity to parent and are willing to sit down together to try to work out the
current problems.?° The Project also screens for mental illness; while many
parties will insist that the other is “crazy,” this is usually not a serious
concern; nor is someone attending psychotherapy usually a concern. Cases
involving a history of mental illness and hospitalizations will generally
be screened out by the Project.

19 Se general ly Frances Randy Kandel , Sguabbling in the Shadows: Wat the Law Gan Learn
fromthe Vidy DOvorcing Quples Wse Protective Qders as Bargaining Chips in Donestic
Sats and Child Gustody Mdiation, 48 SC L Rev. 441 (Sring 1997).

20. If, a any tine, during the nediation process, the ned ator or the Argect Drector perceive

any danger or potentia danger to children, the MPreserves the right to inmediately ternn-
nate the nediation and to refer the case to ACSand the Gurt for investigation
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If the case is deemed appropriate for mediation after screening, the
representative meets with the parties, and explains the principles of me-
diation and how the Project works. The representative describes the dif-
ferences between mediation and litigation and suggests that mediation is
a way for parents to take control of the decisions that affect their child.
The representative reminds the parents that regardless of how they feel
about each other, they will have to communicate about this child until
the child turns 18; they should learn how to do it now, or they will be
spending their lives in Family Court waiting rooms.

If the parties are willing to try mediation, they are given an appoint-
ment for their first mediation session, and the representative assigns the
case to NYSPCC or to Victim Services, on an alternating basis, to handle
“case management.” These agencies, in turn, contact the City Bar to re-
quest the assignment of volunteer mediators for that date. Most cases are
completed within one to three sessions, which last approximately an hour
and a half each, and many cases result in final agreements. If a case is pre-
petition, and an agreement is reached as a result of mediation, the parties
have two options: they can leave it as a “mediation agreement,” enforce-
able as a civil contract between the two of them with an agreement to
attempt to handle future disputes through mediation or, after they have
signed the agreement, they can consider filing a petition in Family Court.
After filing, the parties can present the agreement to a judge and ask that
the legally enforceable provisions be incorporated into a court order.

If a case is post-petition, the parties are given a six to eight week
adjournment. The parties often return to court on the adjourned date
with a completed, written agreement for the judge’s review. A Project rep-
resentative will appear in court with the parties to present the agreement
and answer any questions the judge may have. As long as the judge be-
lieves the agreement is in the best interests of the children, and there are
no concerns about the parties’ parenting abilities, the judge will sign the
agreement and it will become a court order. Occasionally, if a case is par-
ticularly complicated, the representative will request an adjournment in
order to have time for more mediation sessions. If no agreement can be
reached and the parties are no longer interested in continuing media-
tion, they will return to court on the adjourned date, and the representa-
tive will explain that mediation was not successful in this case.?* The judge

21. Due to confidentiality procedures, the MP cannot disclose to the Gurt why nediation
i's usuccessfu other thantoindicate that the parties donot wshtoretuntoned aion, o as
long as no sessi ons have occurred, to say which party did not cooperate wth schedul i ng.
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will then determine the next step, as if the disputants never tried media-
tion; the parties will embark on the usual court path of investigations,
hearings, and trials.

PART VI. THE REFERRAL PROCESS

Since its inception in 1995, many efforts have been made to increase
the number of referrals to the Project. The court has begun to recognize
that the Project can not only help lighten the Family Court’s busy docket,
but also help parents focus on the best interests of their children. For the
first three years, there were a modest number of referrals to mediation,;
however, in 1998 there was a distinct increase in the number of cases
referred. As part of the restructuring of Manhattan Family Court’s caseload,
one judge was designated to hear custody and visitation cases as of April
1998. This judge began to refer directly to the Project as many cases as he
felt appropriate for mediation. Even though he no longer presides over
custody and visitation cases, this judge continues to review custody and
visitation petitions and determines which cases will be screened by the
Mediation Services Project. Such referrals are handled by the Project coor-
dinator and, when available, by volunteer mediators and law students
who report to the court room at frequent intervals during the day. After
reviewing the petition to ensure that he has no immediate concerns re-
garding danger to the child, the Judge gives the case file to the Project
representative.

The representative then reviews the file for prior ACS involvement,
Orders of Protection, history of domestic violence, reports of drug abuse,
and other warning signals that a case may not be appropriate for media-
tion. The representative interviews each party separately to screen for risk
factors. If a case is appropriate, the Project representative describes media-
tion to each party and asks for their consent to participate, making clear
that it is a voluntary process. If the case is screened out by the Project, or
if parties do not consent to mediate, the file is returned to the referring
Judge.

If concerns arise that the referring judge may not have been aware
of, the Project representative brings these issues to the judge’s attention.
For example, while there were no prior Orders of Protection in the file for
one case, an interview with the mother led to her showing the many scars
she had received, allegedly as a result of the father’s wrath. Parties some-
times refuse to try mediation because their history is such that they are
convinced they could not or would not sit in a room and have a discus-

NOVEMBER / DECEMBER 1999 O VOL 54, NQ 6
753



MEDI ATI ON SERVI CES PROJECT

sion with the other party about the child. In other cases, parties do not
want to take the time to attend mediation sessions; they often feel that if
they see the judge that day, everything will be resolved then and there.
These cases often result in investigations, temporary orders, adjournments
to retain counsel, and the usual need to return to court several times. In
cases where an immediate agreement is possible, the Project will tell the
judge that “the case can be conferenced today.” This signals to the judge
that the parties already have a working agreement that had been tested
over time and merely want it to be written up and entered as a court
order. Such cases are then handled by the judge’s Court Attorney, saving
the parties both time in mediation and trips back to court.

Cases are also referred to mediation by the judge who currently pre-
sides over the custody and visitation part and by the “Special Referees.”
These referrals may occur at the beginning of a case or at any point dur-
ing the pendency of litigation. For example, the court may make a ruling
on custody, and then send the parties to mediation to work out a visita-
tion schedule. Or, if the court has worked out the specifics of custody and
visitation but disagreement arises on sensitive topics such as religious or
medical concerns, a referral to mediation can become appropriate later in
the case. In such situations, mediation complements rather than replaces
the court process.

PART VII. EVALUATION

Surveys

In order to better understand the impact of mediation, the Project is
working in conjunction with the Alternative Dispute Resolution Research
Project of the New York State Unified Court System (“the ADR Research
Project”) to conduct Client Satisfaction Surveys on all participants. For a
person to be a “participant,” he or she must have attended at least one
mediation session. Participants include those who have successfully reached
mediation agreements as well as those who have chosen to return to Court
instead of continuing in mediation. The Surveys are mailed to each par-
ticipant approximately one month after completion of the mediation process,
along with a cover letter from the Deputy Chief Administrative Judge
explaining the importance of the evaluation. In order to encourage par-
ticipants to respond to the Survey, the Survey is accompanied by a stamped,
self-addressed envelope.

The Survey is divided into five parts, ranging from general, objective
questions such as the method by which the participant was referred to
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the Project and the purpose of the participant’s mediation, to more sub-
jective questions such as the demeanor and skill level of the mediator. The
Survey is an effective evaluation tool because it encourages each partici-
pant to discuss specifics of the Program. Participants are encouraged to
convey their feelings regarding the mediation process by answering ques-
tions such as:

Were you told that the mediation discussions would not be used in
court? If “yes,” did this make it easier to participate in the mediation?

If you felt pressured to enter into an agreement, who pressured you?
[Sample responses have included the mediator, the judge, the opposing
party, the participant’s lawyer, the opposing lawyer, other family mem-
bers, a court attorney.]

As a result of mediation, are you and the other person better able to
work with one another on matters affecting the child(ren)? Since the
inception of the Project, the ADR Research Project has forwarded a Survey
to each of the participants in the Project.

Analysis

The ADR Research Project has completed an analysis of the 48 Surveys
they received and in May, 1999 an official report was issued detailing the
results. These results are very encouraging: the Surveys reflect that, on
average, participants spent just over three hours in mediation, and al-
most seventy percent of the participants reported that their mediation
resulted in an agreement.??

The Surveys reflect a high level of satisfaction with both the Project
and the Mediation process in general. An overwhelming ninety-six per-
cent of responding participants would recommend mediation to others
to resolve custody and visitation issues. Eighty-eight percent of the re-
sponding participants strongly agree that, as a consequence of the media-
tion, they are better able to address custody and visitation issues. Sev-
enty-seven percent of the responding participants reported that visita-
tion occurred on a more regular schedule after mediation than before
mediation. Ninety-one percent of the responding participants were satis-
fied with the quality of the Project, and seventy percent indicated that
they would return to mediation rather than return to court if the agree-
ment didn’t work out.

22, Gten, nediationinvolves limted or narrowissues. For exanpl e, once a judge renders a
deci si on regarding custody, a case can be referred to the M to help the parties vork out a
viad e visitation schedd e.
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The mediators were favorably reviewed as well. Ninety-one percent
of the mediators were believed to possess the skills necessary to mediate;
eighty-nine percent felt the mediators listened to what each party had to
say, and eighty-seven percent perceived the mediators as fair to both side;
Eighty-seven percent of responding participants described the mediators
as courteous.

According to the May 1999 Report, additional comments written on
the surveys included complimentary statements such as: “The Mediation
Services Project provided an environment where people could openly dis-
cuss issues in a controlled civil environment.” Participants felt that they
could “talk about matters they could not as easily discuss in the court
room.” Participants also stated that mediation “made confidential con-
versations possible, leading to more open communication.”

Internal Review

In addition to the Surveys, the Project is conducting its own internal
statistical review. This entails assessing each case handled by the Project
in order to determine the number of cases referred to the Project; the
number deemed inappropriate for mediation (those cases in which there
is a history of violence or threatening behavior, child or substance abuse,
psychiatric illness or mental instability, or a history of broken agreements);
and the number of cases which returned to court.

The Project review also analyzes the point in the dispute when each
case was referred, the extent of participation, and the length of time each
case took to complete the mediation process.

By reviewing each participant’s evaluation of the Project and consid-
ering the Project’s internal review, the sponsors of the Project hope to
further tailor the Project to the needs of future participants and encour-
age a greater number of successful mediations in order to better serve the
community.

PART VIIl. CASE STUDY

Both the father and mother are in their early thirties. The parties
have never been married but had lived together for several months. At
the time that they separated, the mother was four months pregnant with
a daughter, Christine, who is now five years old. When Christine was
three months old, the father petitioned the Family Court to have his
paternity legalized and to establish visitation with his daughters. He has
since consistently visited with his daughter. Each of the parties is now
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married. The father has no other children; the mother has an older daughter
from a previous marriage and a two-year-old daughter from her current
union. In this case the mother was petitioning the Court to modify the
court order to change the visitation drop-off site from the local police
precinct to a place less intimidating to Christine, and also to restrict ac-
cess to the child by the father’s wife.

Before our first meeting, the parties sat on opposite sides of a large
waiting room steadfastly ignoring each other. In the mediation room,
they found it difficult to speak without interrupting one another numer-
ous times, and with each interruption the animosity increased. In ex-
plaining the history of their case, it became apparent that the parties
were in a constant state of litigation around visitation and other parenting
issues. They had even filed reciprocal charges of abuse and neglect. In
total, the parties estimated that they had filed about twenty petitions
with the court.

The mother seemed especially angry at the father. Verbal attacks and
accusations were frequently forthcoming. Not only was she enraged that
the child was being exchanged in a threatening atmosphere but, she could
not tolerate the presence of the father’s wife at these times. She felt that
his wife was trying to usurp her position as parent. The father countered
that the police station had been chosen specifically because it insured his
safety, as he claimed to have been the victim of numerous verbal and
even physical attacks by the mother. In addition, he felt that his wife had
the right to be present when he picked up or delivered Christine because
the mother’s husband was always present. The mother insisted that she
did not like the father’s wife and could not be “forced” to accept her.
After talking to the parties for a long while, it was clear that progress was
being inhibited by some undisclosed factor. Also, there was a strong feel-
ing that even if we achieved some resolution, the battle would resume
almost immediately on other grounds.

We decided to caucus with the parties, seeing the mother first. As
soon as the door closed, she broke into tears, stating that the father had
never apologized to her or to her oldest daughter for abandoning them
five years ago, during her pregnancy. The mother felt that she could not
reshape her relationship with the father until this issue has been put to
rest.

With the permission of the mother, we raised the question of an
apology during our caucus with the father. We suggested that even if he
had terminated his relationship with the mother for good reason, he might
still feel compassion for her situation and feel sorry for her pain. The
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father responded that he had never thought of her side. He also recog-
nized that his wife, as a replacement for the mother in his affections,
could be a source of the mother’s seemingly relentless anger. When the
parties came back together after the caucus, the father, with no further
prompting or suggestions from the mediators, apologized to the mother
for having hurt her in the past. The mother looked flustered but pleased.

In the two subsequent sessions, the parties were able to discuss the
benefits and drawbacks of various drop-off places and to express their
feelings about the other party’s spouse. In the end, they chose a neutral
site (the YMCA) in the mother’s neighborhood as the exchange point.
Accepting that the presence of spouses was too provocative, both parents
agreed to attend events involving Christine without their partners, at
least for the time being.

During the final session, the mother and father sat in the waiting
room conferring face to face. While we were reviewing and signing the
agreement, there was friendly banter and jokes between the parties. At
the very end, after the father had left the room, the mother approached
the mediators to thank them: “There’s been such a change in him, | can’t
tell you. It’s just remarkable.”

PART IX. CONCLUSION AND RECOMMENDATIONS

The Mediation Services Project routinely plays an instrumental role
in resolving difficult family conflicts. When parents or other caretakers
are in conflict, children’s needs are too often ignored. The Mediation
Services Project helps parties focus on the children’s best interests, and
equips them with vital communication skills. Parties can then use these
skills to resolve future disputes on their own, rather than relying on the
already overburdened court system.

Recommendation 1: Mediation services should be available in every appro-
priate custody or visitation case. In order to increase the volume of cases
referred to mediation, the Project’s goal is to establish an automatic refer-
ral system which would allow the Project representatives to review and
screen every custody and visitation petition each morning, and then re-
port to the Judge as to which cases are appropriate for mediation. The
hope is to speed up the referral process, save court time, and increase the
numbers of people who can benefit from mediation. Except in cases where
there is a risk of violence, imbalance of power, child abuse or neglect,
domestic violence, drug or alcohol abuse, or mental illness, every family
involved in a custody or visitation case in Family Court should be granted

THE RECORD
758



CHI LDREN AND THE LAW FAMI LY COURT AND FAMI LY LAW

the opportunity to work out their own disputes in mediation before re-
sorting to a Judge’s mandate. Agreements have a much greater chance of
long-term success when they are created and committed to by the parties
themselves.

Recommendation 2: Participation in one mediation session should be man-
dated in all appropriate cases. The Mediation Services Project should con-
tinue to allow potential litigants to make an informed choice as to whether
to participate in the mediation process; however, eligible families should
be required to attend one introductory session in order to determine for
themselves if the process will be helpful to them and to dispel any mis-
conceptions they may have about mediation. To protect the parties, the
Project must also continue to encourage participants to consult with a
lawyer at any point in the mediation process, especially before signing an
agreement.

Recommendation 3: Careful screening must be an integral part of the me-
diation services. While mediation is an alternative to litigation, it is not a
panacea for all custody and visitation problems. In fact, it is often inap-
propriate to use mediation to resolve certain types of cases—particularly
cases involving child abuse and neglect, domestic violence, drug or alco-
hol abuse, or mental illness. The Mediation Services Project must con-
tinue to carefully “screen out” these cases. As the ADR Research Project’s
Report reveals, the number of cases accepted by the Project that end in
workable written agreements, and the impressive ninety-six percent of
participants who would recommend mediation to others, speaks not only
to the effectiveness of the mediation process itself but to the appropriate-
ness of the cases which have been selected for mediation. This intensive
screening must continue in order to protect children from potential dan-
gers. At this point in time, it is in the best interests of children that the
courts continue to handle cases involving child abuse and neglect, do-
mestic violence, drug or alcohol abuse, and mental illness.

Recommendation 4: Education and public awareness must be expanded.
The Mediation Services Project must broaden its efforts to educate judges,
attorneys, other Family Court personnel, and potential litigants about
mediation through seminars, training, video tapes and outreach. Educa-
tion is necessary to inform the courts and the public about the availabil-
ity of mediation and its possible benefits in appropriate cases. Education
will also help dispel any misconceptions, doubts, and concerns that may
exist about the mediation process.

With increased awareness and acceptance, and continued screening
of inappropriate cases, the Mediation Services Project strives to help more
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and more families every day, while providing relief to overburdened courts.
As referrals to mediation increase, so does the likelihood that children
will be protected from the unnecessary and often life-long damage caused
by custody and visitation disputes.

August, 1999
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Formal Opinion 1999-4
Law Firm Mergers

The Committee on
Professional and Judicial Ethics

TOPI C:. Law Firm Mergers

DI GEST: A law firm merging with another firm need
not obtain the express consent of its clients to their
matters being handled by the new form of organi-
zation, but should give its clients notice of the merger
if the merger would result in the clients’ matters
being handled by a firm materially different from
the one prior to the merger.

CODE: DR 2-111; 5-105(D); EC 2-8; 7-8; 9-2.

QUESTION
When one law firm merges into another, does it need to obtain con-
sent from its clients to their matters being handled in the new organization?

OPINION

The inquirer is a member of a firm (Firm A) that is merging into
another firm (Firm B); Firm A would no longer exist and the partners of
Firm A would become partners in Firm B. The inquirer wants to know
whether the partners in firm A have to get express consent from their
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clients to the change of law firms, by, for example, asking the clients to
sign and return a form.

We note at the outset that there may be issues of contract and part-
nership law involved in this question that the opinion does not address.
In particular, the opinion does not consider the extent to which retainer
agreements entered into with the old firm can be modified without the
express consent of the client so that the new firm succeeds to the rights
and obligations of the agreement.?

The question is whether, independent of these contractual questions,
there is any ethical obligation to obtain the consent of clients to their
matters being handled in a new merged firm. That is, regardless of whether
the client can look only to the former partners of Firm A to enforce the
retainer agreement, or also to the partners of the now-larger Firm B, is
there an ethical requirement of obtaining consent from all clients to their
matters being handled by the new law firm??

There is nothing in the Code that directly addresses this question.
The Code does prescribe that upon a sale of a law practice the client must
be notified and given an opportunity to object, but that consent to the
transfer of the matter to the buyer will be inferred from a failure to ob-
ject. DR 2-111. No express consent is required. A sale of a law practice is a
far more complete disruption of the attorney-client relationship than a
merger, where the lawyers handling the matter typically continue to handle
it, so we conclude that no requirement of express consent is necessary in
the merger context either.

Even though there is no requirement of express consent, that does
not mean that clients need not be informed of the merger. A lawyer has a

1 Se,eqg, Il AanR Bonherg & Larry E Rbstein, BrRoOMBERG AND RIBSTE N O N PARTNERSH P §
7.14(a) (1998) (“Dssd ution per se has no effect onexisting liablities of the partrers ... to
thrd pties. . . ."). See dsoid § 7.14(d) (Wen partrers retire, it is assuned that the
continuing partners assune the debts, sothat the retired partner becones a surety. “Acreditor
wth notice of the disso ution and assunpti on becones subj ect to the suretyship rel ationship
betveen the partners.”); id. 8 7.14(c) (\Wken pertners retire, “[t]he credito’s coset to a
novation [soas tordievethe retiring partners of liablity] is sonetines eqress, but it is nore
often inplied by conduct.”).

2 If the nerger resuts inacoflict of inerest betveen clients of the dd and newfirns, of
course, the mitiple representati ons cannot be continued wthout consent. DR5-105(D.
This opinion does not address that situation See generaly Hcker Int’l, Inc. v. \érian Associ -
des, Irc., 869 F2d 578 (Fed. Gr. 1989); ABA/B\A Lawyers’ Minual on Prof essional on-
duct 91:808-09 (1991); Suffok Qy. 8931 (WWere one partner in a nerged firmrepresented
the plaintiff and another, the defendant, continued representation was not permitted even
wth consert.).
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continuing duty to advise clients of information and developments ma-
terial to the clients’ decisions in connection with the matter entrusted to
the lawyer. EC 7-8 states, “A lawyer should exert best efforts to insure that
decisions of the client are made only after the client has been informed of
relevant considerations.” EC 9-2 states, “[i]n order to avoid misunder-
standings and hence to maintain confidence, a lawyer should fully and
promptly inform the client of material developments in the matters being
handled for the client.” These provisions, which have been elevated to
the status of rules in the Model Rules, Rule 1.4,° are applications of the
common law duty of all agents to keep their principal informed of mate-
rial facts. REsTATEMENT (SEconD) oF Acency 8 381 (1957); N.Y. State 555 (1984).
“Material facts are those which, if known to the client, might well have
caused him, acting as a reasonable man, to alter his proposed course of
conduct.” Spector v. Mermelstein, 361 F. Supp. 30, 40, (S.D.N.Y. 1972), aff'd
in part, 485 F. 2d 474 (2d Cir. 1973).

These general duties have usually been applied to information di-
rectly related to the matter entrusted to the lawyer, e.g., Spector, or to
conflicts of interest that could compromise the lawyer’s ability to exercise
independent professional judgment on behalf of the client, e.g., N.Y. City
1996-3 (lawyer should consider informing client when lawyer represents
adversary counsel even when no consent is required). But there is no rea-
son why the duty of an agent to inform the principal of material devel-
opments would be so limited, since factors relating to the lawyer’s own
practice short of circumstances giving rise to conflicts of interest could
certainly affect the client’s decision to employ the lawyer. See generally EC
2-8 (“Selection of a lawyer should be made on an informed basis.”). In
the case of a sale of a practice to a new lawyer or firm, for example, the
Code can be said to make the judgment that such a sale is always material,
necessitating client notification and opportunity to object. DR 2-111.%

3 Rie 14, entitled “Comounication,” states:

(&) Alawer shall keep a client reasonady inforned about the status of a natter and
pronptly conply wth reasonabl e requests for infornation.

(b) Alawer shdl expdainanatter tothe edtent reasonad y necessary to permt the client
to nake inforned deci si ons regarding the representation.

4. Snlar considerations wu d govern vhether clients should be inforned of other events in
the life of a lawfirm such as dssdution: a technica dssduion ad refornation of a
partnership to account for the naking of a newpartner would presunably rarely be naterial,
but adissoutiontha ledtothe partners going their separate vays, taking their om natters
wth them presunably woul d nearly al ways be.
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Not all mergers will be material to all of the clients of the merging
firms, but some may be. When a three-lawyer firm merges with a 300-
lawyer firm, the clients of the larger firm will have little concern that
three new lawyers have been added to the firm by way of a law firm “merger”—
with transfer of client matters and, perhaps, technical reformation of the
partnership—rather than a simple hire. In that example, however, the
clients of the three-lawyer firm may well be represented by a materially
different firm than the one that represented them before the merger. A
client that enjoyed the status of being firm A’s largest client or appreci-
ated working with a small firm may now be relegated to one among firm
B’s many clients working with one or two of firm B’s many lawyers. Simi-
larly, if a personal injury firm were to merge with a corporate law firm or
a “union-side” labor law firm were to merge with a “management-side”
firm, the clients of both firms might well feel the development to be ma-
terial to their decision to continue to retain the merged firm. Thus, where
a merger would result in the clients of one of the merging firms being
represented by a materially different firm than the one that had previ-
ously represented the client (or in other cases where the lawyer knows
that a particular client would view the change as material), the client
should be advised of the merger and of the information that makes the
merger of significance.

We do not believe it is necessary or appropriate to provide the full
panoply of notice that is required by DR 2-111 upon a sale of a law prac-
tice.® In a merger, unlike in a sale of a practice, the formerly responsible

5. IR 2-111(Q provides:

C Wittennatice of thesdeshdl begvenjantly by the seler and the buyer to each of
the sdler’s clients and shall include infornation regard ng

1 Thediet'srigt toretanoher cousd o to take possession of the file

2 Thet fact thet the dient’s consert tothe trasfer of thedient’s file or natter tothe
buyer wll be presuned if the client does not take any action or otherwse obj ect
wthin 90 days of the sending of the notice, subject to any court rue or statute
requiring express approval by the client or a court;

3 Thefact that agreenents betweenthe seler adthesdle’sclientsastofees wil be
honored by the buyer;

4. Poposed fee increases, if any, permtted under OR2-111(B); and

5. The identity and background of the buyer or buyers, including principa office
address, bar admissions, nunber of years in practice inthe state, vhether the buyer
has never been disciplined for professiona misconduct or convicted of a crine, and
vhether the buyer currently intends to re-sdl the practice
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lawyers will usually continue to look after the matter, and retain an inter-
est in keeping the client satisfied, which provides a level of structural
protection for the client that is absent in a sale of a practice. Rather, the
precise content of the notice given will vary with the circumstances and
should be guided by the purposes of the notice: to provide the client with
the information necessary to understand and, if desired, respond to a
material development in the representation.

CONCLUSION

The Committee concludes that, while express consent is not required,
when a merger would leave a client represented by a firm materially differ-
ent from the one that had previously represented the client, the client
should be notified of that fact as a matter of the lawyer’s general duty to
advise the client of all material developments in the matters entrusted to
the lawyer’s case.

August 1999

R2-111(B (referred to in R 2-111(Q(4)) provi des:

The fee charged a client by the buyer shall not be increased by reason of the sale, unl ess
pernitted by a retainer agreenent wth the client or otherwse specifically agreed to by
thediet.
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Caseload and Trial
Capacity Issues in the
Criminal Court of the

City of New York

The Committee on Criminal Courts

INTRODUCTION

In 1983, The Association of the Bar of the City of New York, by its
Criminal Courts Committee, issued a public report concerning the lack of
trial capacity for misdemeanor cases in the Criminal Court of the City of
New York. That report concluded that the Criminal Court had been “vir-
tually incapacitated” because of its staggering volume of cases and its
inability to provide trials. The report further noted that the Criminal
Court’s emphasis and reliance on judicial dismissal of cases and plea bar-
gaining to dispose of its caseloads had resulted in a “marketplace” atmo-
sphere inconsistent with the court’s mission of dispensing justice. The
1983 report recommended various means by which that deficiency in an
important area of the administration of justice could be addressed.

Now, fifteen years later, the lack of trial capacity persists. As detailed
in the following report, significant changes have occurred in both the
number and nature of the misdemeanor cases handled by the Criminal
Court. The increase in misdemeanor drug, domestic violence and quality
of life offenses, and the law enforcement strategies that have been devel-
oped and implemented to deal with those crimes, have required changes
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in the courts to adjudicate the resulting cases efficiently and effectively.
Yet, while the court system has developed new initiatives and procedures
in many areas of its work, the lack of trial capacity has not been ad-
dressed and has, in fact, become more severe. As a result, many people
who are charged with committing crimes and who want to exercise their
right to a trial cannot obtain that fundamental right that is guaranteed
to all by the Constitution of the United States and the Constitution of
the State of New York.

Analysis of criminal justice functions often consists of nothing more
than a numerical compilation of numbers of arrests and prosecutions
and the number of dispositions, statistics that do not reveal the quality
of those functions. The fact that most cases filed in the Criminal Court
are “disposed of” without a trial, by judicial dismissal or by negotiated
pleas (often to non-criminal charges), does not mean that additional trial
capacity in the Criminal Court is unnecessary. Statistics concerning the
percentage of cases disposed of without a trial will never reveal how many
cases were dismissed because there was no capacity in the court to try
them, or how many people simply pleaded guilty to something in order
to end the case rather than to wait a lengthy period of time to have the
question of their guilt or innocence decided at trial. If persons charged
with a crime demand a trial and the court cannot provide that basic and
fundamental right, then the criminal justice system has failed regardless
of how many cases resulted in non-trial dispositions.

In 1982, 860 cases were adjudicated at a trial in the Criminal Court of
the City of New York. That was one-half of one percent (.005) of all the
misdemeanor filings that year in that court. In 1997—fifteen years later—
after the lack of trial capacity in that court was documented and its nega-
tive effects acknowledged by all in the criminal justice system, only 581
cases were adjudicated by trial in the Criminal Court, one-fifth of one
percent (.0022) of the total cases filed. The judges of the Criminal Court
and those who practice in that court know that many people want to
have their cases adjudicated at a trial, but the system cannot provide them
their day in court.

This is not simply a case of justice delayed—it is justice denied.

JUDICIAL UNDERSTAFFING AND LACK OF TRIAL CAPACITY

In 1992, Criminal Court filings totaled 147,200. The Mayor’s Quality
of Life initiative, begun in 1994, changed the landscape dramatically. In
1995, well into the Mayor’s initiative, the number of filings was 211,247.
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By 1997, that number had grown to 261,575. To meet this dramatic in-
crease, the number of arraignment parts has been expanded over the past
five years, from a citywide low of 14.5 in 1992 to a high of 19.5 in 1997. In
addition, the criminal justice system has sought creative solutions to the
increase in misdemeanor arrests by the establishment of the Midtown
Community Court in Manhattan’s Times Square area, the creation of
specialized domestic violence parts, and the expanded use of Judicial Hearing
Officers to staff hearing parts, Summons All Purpose (SAP) courts and
compliance parts.

The downside to the establishment of additional arraignment and
pretrial court parts where there has been no increase, and, in fact, a de-
crease in the number of criminal court judges, is obvious. The trial parts
are the last to be staffed, resulting in a decrease of trial parts citywide. In
1992, 89 judges were assigned to Criminal Court, a number that steadily
declined through the next five years. In 1997, there were only 74 judges
assigned to Criminal Court. The past year has seen a slight increase; as of
October 22, 1999, 77 judges were assigned. (These numbers include the
Supervising Judges of each county but exclude the Administrative Judge.)
The number of citywide Criminal Court pretrial parts that must be staffed
totals 60. The use of Judicial Hearing Officers (JHOs) in the SAP parts frees
up five judges for assignment elsewhere. The result: a total of 21 judges in
the entire city available to handle trials, and a consequent decline in jury
parts. (21 is a maximum number; at any given time there may be fewer
judges available due to illness and annual leave absences.)

A look at Criminal Court filings and dispositions reveals the inad-
equacy of that number of judges in light of the increase in filings. Ini-
tially, the number of trials remained constant: in 1992 there were 812
trials as compared to 815 in 1994. As a percentage of dispositions, this
was, of course, a decline: from .0055% to .0038%. By 1997, both the num-
ber and percentage of trials had declined drastically: 581 trials, or .0022%
of the total number of cases.

As it has been in the past, plea bargaining remains the paramount
mechanism for case disposition. In 1997, a year in which 261,575 new
cases were filed, 199,490 cases were disposed of by pleas to either misde-
meanors or violations and 71,384 were adjourned in contemplation of
dismissal (“ACD”). There were 60,217 dismissals, 10,471 of which were for
lack of a speedy trial.! Both the ACD and speedy trial dismissals represent

1 Because sone of the 1997 dispositions rel ated to cases pending fromprior years, the tota
nunber of those dispositions exceeded the nuner of new cases filed in 1997.
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a numerical and percentage rise since 1992.

It is obviously unrealistic and impossible for New York City Criminal
Court to provide a trial for each person arrested for a misdemeanor. Plea
bargaining will always be the principal mode of disposition. However, the
ability to provide a trial for only .0022% of those arrested is a clear failure
of the system. The rise in speedy trial dismissals and ACD dispositions
also illustrates the harm to the system as a whole. There is no incentive
for a guilty defendant to plead guilty at an early stage, and every incen-
tive to play the game of delay, resulting in more dismissals and ACDs.
Victims are thereby denied their day in court and may be denied a just
disposition. Defendants who are not guilty and who want trials may give
up and plead guilty just for the sake of expediency. The public needs to be
assured that the Criminal Court provides swift and certain consequences
for those who are guilty of a crime and a day in court for those who are
not guilty. The credibility of the system suffers as a whole because of the
inadequate trial capacity. Furthermore, valuable city financial resources
are squandered when cases are endlessly adjourned and by the repeated
assignment of police officers for trials that will, in reality, never take place.

An increase in the number of Criminal Court judges is essential to
improving the system’s ability to provide trials. Unfortunately, the num-
ber of judges is statutorily restricted and not easily changed. In 1962, the
New York City Criminal Court Act established the Criminal Court and
mandated that the court consist of the number of judges in the Court of
Special Sessions, plus the number of magistrates sitting in the City
Magistrate’s courts. That number totaled 78 judges. Amendments to the
law in 1968 and in 1982 created an additional 29 Criminal Court judges,
for a total of 107.

Due to the insurmountable Constitutional restrictions on the num-
ber of Supreme Court judges, Criminal Court judges were appointed to
the Supreme Court as Acting Supreme Court Justices as felony caseloads
increased over the years. These appointments did not, however, create
vacancies in Criminal Court that could be filled by new mayoral appoint-
ments. The dramatic decline in felony filings over the past several years
has eased the pressure on Supreme Court, where judicial staffing is now
adequate. However, the loss to Criminal Court is obvious. In order to
fully implement the Mayor’s Quality of Life Initiative, the number of
judges assigned to Criminal Court must be increased.

Of the 77 judges currently assigned to the Criminal Court, only 47
are appointed Criminal Court judges. The remainder are judges reassigned
from Civil Court (29) and Family Court (one). There are currently three
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vacancies on the Criminal Court and three interim Civil Court vacancies.
It is imperative that these vacancies be filled as soon as possible. The sys-
tem will continue to need the service of reassigned Civil Court judges.
Most importantly, the statutorily authorized number of judges must be
increased. The Office of Court Administration, based upon a comparative
study among New York City Criminal Court and other criminal courts
outside New York City, has called, in its most recent legislative package,
for an increase of 23 authorized judges to adequately meet the increased
workload. Such requests have been ignored by the State Legislature in the
past. This committee calls for the same increase and implores the Legisla-
ture to take the necessary action during the current session.

Equally pressing is the problem of judicial vacancies. This committee
asks the Mayor’s Office to fill existing vacancies as quickly as possible.

Increasing the number of judges is the most urgent need of the Criminal
Court. Expediting the filling of vacancies is a goal that can be attained in
the short term, but the underlying structural deficiency in the number of
authorized judges will remain in the absence of legislative will to enact
such changes. It is therefore imperative that administrative changes be
made that can give judges the time and resources necessary to try cases.

IMPACT OF POST-JUDGMENT SENTENCING PROCEEDINGS ON
THE AP PARTS IN NEW YORK CITY CRIMINAL COURT

In New York City Criminal Court, judges may impose sentences that
include several alternatives to imprisonment. These include probation,
conditional discharge, fines, restitution, and reparation. The law requires
the court to impose mandatory surcharges (CPL § 420.35) and crime vic-
tim assistance fees (CPL § 420.35). Most of these alternative sentences re-
quire repeated post-judgment appearances in Criminal Court AP Parts,
thereby consuming scarce judicial resources. What follows is a brief de-
scription of the various available alternative sentences, as well as the statutory
procedures for post-sentence appearances, and some recommendations for
changes that would alleviate the burden of post-judgment appearances
on the Criminal Court AP Parts.

Alternative Sentences And Post-Judgment Appearances

A sentence of probation is available when a person has been con-
victed of a crime, and permits rehabilitation, without institutional con-
finement, under the supervision of a probation officer (PL § 65.00). The
Court maintains power to impose more stringent sanctions should an
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offender violate the conditions of his or her probation. (Donnino,
McKinney’s Cons. Laws, Book 39, Art. 65, p. 300 [1998], citing Staff Notes
of the Commission on Revision of the Penal Law, Proposed New York
Penal Law. McKinney’s Spec. Pamph. [1964], p. 260). A sentence of proba-
tion may be modified or revoked entirely and a new sentence imposed.
Alternatively, a conditional discharge is available to any person convicted
of any offense (PL § 65.05), and, like probation, may include one or more
conditions which, if violated, can result in modification or revocation
and re-sentencing.

At any time prior to the expiration or termination of the sentence,
the court may modify or enlarge the conditions of probation or a condi-
tional discharge (CPL Article 410). If the modification eliminates or re-
laxes one or more conditions, the defendant need not be present but
must receive written notice within twenty days of such modification. If
the court has reasonable cause to believe that the defendant has violated
a condition of the sentence, it may declare the defendant delinquent by
filing a written declaration and compelling the defendant’s appearance
by written notice to appear or by a warrant. Any person taken into cus-
tody for a violation of a condition of probation or conditional discharge
must be brought before the court that imposed sentence; the court may
remand, fix bail or release the defendant. Defendants are entitled to a
hearing on the declaration of delinquency at which the court can receive
any relevant evidence. The defendant may cross-examine witnesses and
present evidence. At the conclusion, the court may revoke, continue or
modify the sentence.

A sentence to pay a fine is set in an amount fixed by the court. Resti-
tution, defined as the “fruits of the offense” and reparations, the “actual
out of pocket loss” caused by the offense, are sanctions available as con-
ditions of probation, conditional discharge or imprisonment. The amount
is determined by the court and a mandatory surcharge between five and
ten percent is imposed. Failure to pay or to appear to request an adjourn-
ment to pay results in the issuance of a bench warrant. A defendant may
be imprisoned up to a set time that depends on the offense or crime for
which he was convicted. Where a sentence provides that a defendant is to
be imprisoned for failure to pay, the court must advise the defendant that
he has the right to apply to the court for resentencing. If the court is
satisfied that the defendant is unable to pay, it may extend the defendant’s
time to pay, reduce the fine or resentence the defendant.

A mandatory surcharge and crime victim assistance fee are imposed
upon conviction of a felony, misdemeanor or violation and are included
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in restitution and reparation payments. At the time of imposition, a sum-
mons directs the defendant to appear in 60 days if the surcharge has not
been satisfied or the case may itself be adjourned to the sixty first day for
payment. A defendant may appear at any time prior to that date and
make direct payment through the clerk’s office. If the defendant has not
paid or is unable to pay by the 61st day, the defendant must appear be-
fore the judge, who will institute a new schedule for payment or enter a
civil judgment.

As can be seen from the previous description, post-judgment pro-
ceedings can take up a good part of a judge’s duties. Both anecdotal evi-
dence and statistics from late 1998 (see chart below) suggest that defen-
dants often fail to comply with the conditions of probation or a condi-
tional discharge, and must therefore make additional appearances before
the judge. There is no consistent policy and procedure among the mem-

AVERAGE NUMBER OF CALENDARED
CASES IN AP PARTS FOR TERM 11, 1998
(October 12 to November 8, 1998)

AVERAGE CALENDARED CASES PER DAY
Pre-disposition For Sentence Post-Sentence* Total

Bronx 81.7 5.6 42.3 129.6
Kings 65.7 1.1 42.8 109.6
New York 81.3 2.2 36.8 120.3
Queens 59.1 0.9 58.9 119.0
Richmond 42.9 2.1 17.7 62.7

% OF CALENDAR TOTAL
Pre-disposition For Sentence Post-Sentence*

63.1% 4.3% 32.6%
60.0% 1.0% 39.0%
67.6% 1.8% 30.6%
49.7% 0.8% 49.5%
68.4% 3.4% 28.2%

Post Sentence Calendared Cases include the following: payment of fines, man-
datory surcharges, and crime victim assistance fees; proof of compliance with
ACDs; conditional discharges; community service programs; violations of proba-
tion; and restoration of ACDs.
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bers of the bench to handle the various kinds of post-judgment proceed-
ings.

Post-Judgment Compliance Parts

Some changes have proven beneficial. In Manhattan, a post-judg-
ment compliance part was established in January 1998 at 346 Broadway
to monitor compliance with alternatives to incarceration in domestic violence
cases. The Part is presided over by a Judicial Hearing Officer (JHO). This
has helped reduce the impact of post-judgment proceedings in the AP
Parts.

As of November 9, 1998, there is a new part in New York County
called the Alternative Sentence Compliance Part, located in 346 Broad-
way. In non-domestic violence and non-vehicle and traffic law (“VTL”)
cases, this part monitors the defendant’s compliance with community
service obligations in cases which the defendant received either an ad-
journment in contemplation of dismissal or a conditional discharge. All
VTL convictions continue to remain in the AP Parts. Currently, only four
of the six AP Parts in New York County may adjourn cases to the compli-
ance part. It is the expectation of the Criminal Court Administrative Judge
that the remaining parts will be phased in and that the project will be
expanded throughout the city.

Defendants who have a community service obligation now have an
affirmative duty to appear and establish compliance, and to pay the reg-
uisite mandatory surcharge and crime victim assistance fee. A defendant
can establish compliance by showing written proof to the clerk and is not
obligated to wait and see the JHO. The JHO may monitor those who
request an additional opportunity to comply, but, because JHOs may not
order warrants or resentence defendants, any case in which the defen-
dant does not voluntarily comply with the alternative sentence must ulti-
mately be referred back to a Criminal Court judge in either an AP Part or
other part where a Criminal Court judge is presiding.

In Brooklyn, there are two domestic violence parts which operate as
pretrial and trial parts for domestic violence cases. There is also a compli-
ance part to monitor the defendants who must complete an alternative
to violence or drug or alcohol program as part of their sentences. The
defendants must appear on a regular basis before the JHO and the pro-
grams must send a written report of the defendants’ attendance and con-
tinuing compliance with the programs. If a defendant fails to complete
the program or misses the sessions or fails to appear in the compliance
part, the case is forwarded to the court that originally imposed sentence
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and a warrant is ordered. Upon the defendant’s return on the warrant,
the case is disposed of in the usual manner as described above for a viola-
tion of a conditional discharge or of probation. The use of a compliance
part relieves the calendar judge from the onerous and sometimes merely
ministerial task of monitoring compliance.

In Queens, a single domestic violence part handles pretrial proceed-
ings and bench trials (but not jury trials), and there is also a compliance
part. Both pretrial proceedings and compliance monitoring are handled
by JHOs.

The Bronx has a Domestic Violence Complex, consisting of three parts
and developed over a two-year period, which now handles about 200 cases
daily. Pending cases are separated from post-judgment cases. There is a
calendar part, a trial part, a trial part for trial-ready cases, and a post-
judgment compliance part. The pending cases are further subdivided to
identify trial-ready cases. To help alleviate the impact of monitoring post-
judgment compliance, a compliance part was opened, presided over, as in
Brooklyn, by a JHO. If a problem develops with alternatives to incarcera-
tion programs—for example, if a defendant terminates the program early,
or fails to appear—the case will be re-calendared before the calendar judge.

The Bronx Domestic Violence Complex has recently received funding
from the Federal Government to automate its systems and to hire social
workers. Treatment history is computerized to more closely monitor de-
fendants. Judges have reported that monitoring of the defendants is helpful
in that the court can occasionally forestall serious problems if it is aware
of compliance problems sooner rather than later.

The use of compliance parts and JHOs helps to ease the pressure on
the domestic violence part judges. The same concept can be applied to the
collection of fines and monitoring of post-judgment proceedings as a
whole. The Office of Court Administration (OCA) seeks to establish com-
pliance parts, staffed by JHOs, to collect the outstanding fines, restitu-
tion and reparations payments and mandatory surcharges, and to moni-
tor compliance with community service sentences. The plan to establish
such parts will be implemented on a county by county basis. Such parts
will go far to free up the AP parts to conduct bench trials. This Committee
endorses the OCA plan and urges its swift implementation.

While the Committee recommends the increased use of JHOs for com-
pliance purposes, many members of the Committee have concerns regard-
ing judicial powers currently afforded to JHOs, such as presiding over
suppression hearings. That issue is beyond the scope of this report, but
the Committee may revisit it in the future.
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Recommendations for Legislative Action

Even with these administrative developments, there is still a need for
legislative action. We recommend that legislation be enacted to empower
the clerk of the court or a JHO to directly handle fines and partial pay-
ments. This would free scarce judicial resources and make the process less
burdensome for defendants who must now appear in court and wait for
their cases to be called, only to be told to wait further in the audience to
be escorted to the cashier’s office to pay.

Elimination of the Right to Jury Trials for Certain Misdemeanors

One proposal to increase the Criminal Court’s trial capacity is to elimi-
nate the right to a jury trial for a substantial number of misdemeanor
offenses. Proponents argue that this measure, previously employed dur-
ing the mid-eighties, would ease the backlogs that plague the Criminal
Court.

As a matter of both federal and New York State law, a defendant
charged with a crime that carries a maximum sentence of no more than
six months incarceration possesses no constitutional right to a jury trial.2
Indeed, not even the possibility of consecutive sentences which, in the
aggregate, exceed six months, entitles a defendant to a jury trial. Thus,
there is clearly no constitutional impediment to providing only bench
trials for specified misdemeanors.

Under existing law, however, all defendants charged with Class A
misdemeanors are entitled to a jury trial, since all such crimes are punish-
able by up to one year in jail.® Persons charged with Class B misdemean-
ors, who face up to three months in jail, are not entitled to a trial by jury.

Prior Law: The MTL

From November 1, 1984 until June 30, 1990, New York State embarked
on a novel experiment aimed at increasing the trial capacity of its crimi-
nal courts. Both the Penal Law and the Criminal Procedure Law were
amended so as to reduce the authorized maximum term of imprisonment
for the majority of Class A misdemeanors from one year in jail to six
months. By limiting the potential punishment for such “petty crimes” to

2 See Baldwn v. New York, 309 US 66, 90 S Q. 188 (1970); Duncan v. Louisiana, 391
US145 83 SQ. 1444 (1969); Lewsv. Uhited Sates, __ US  , 116 SQ. 2163 (199%);
People v. Foy, 88 NY. 2d 742 (1996); Mitter of Mrgenthau v. BElbaum 59 NY.2d 143
(1983).

3 Se CPL § 340.40.
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six months, the law, known as the Misdemeanor Trial Law (hereinafter
“MTL™), permitted bench trials for a large class of misdemeanors.

During this period of almost six years, Penal Law § 70.15 was amended
to create two groups of Class A misdemeanors. The first group, set forth
in subparagraph (b) of that section, were deemed to be more serious of-
fenses and continued to carry potential sentences of up to one year, and
the attendant right to a jury trial. The crimes included in this category
were Assault in the Third Degree, Criminal Possession of a Controlled
Substance where the substance was a narcotic drug, Endangering the Welfare
of a Child, Criminal Possession of a Weapon in the Fourth Degree where
the weapon was a firearm, Sexual Abuse in the Second Degree, Sexual
Misconduct, Tampering with a Juror or Witness, and Riot.

All other Class A misdemeanors defined in the Penal Law formed the
second category created by the amended Penal Law § 70.15 (b), which
carried a maximum sentence of six months incarceration.* The list of “six
month” Class A misdemeanors included the following crimes, which then,
as today, occupy a substantial percentage of the Criminal Court’s Docket:

e Criminal Trespass

e Possession of Burglars Tools

e Criminal Mischief in the Fourth Degree

e Petit Larceny

* Unauthorized Use of a Vehicle

e Theft of Services

e Jostling

e Criminal Possession of Stolen Property in the Fifth Degree
« Resisting Arrest

e Criminal Possession of Marijuana in the Fifth Degree

e Criminal Sale of Marijuana in the Fourth Degree, and

e Criminal Possession of a Weapon which is not a Firearm

Additionally, the maximum sentences for more than 60 other Class A
misdemeanors, not as frequently encountered in Criminal Court as these
crimes, were reduced so as to permit bench trials.

The MTL created two exceptions to the six month-sentence cap. The
first applied where a defendant was charged with a “six month” misde-
meanor but was previously convicted of at least a misdemeanor in New
York State or a similar crime elsewhere. In this circumstance, the prosecu-

4. Qass A msdeneanors defined outside of the Penal Lawwere not affected by the ML
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tor could exercise discretion to increase the authorized punishment to
one year by filing with the Court a statement setting forth the circum-
stances of each alleged predicate conviction.® The result, of course, was
that defendant was then entitled to a jury trial. If convicted, defendant
was then entitled to a hearing to determine whether he was, in fact, a
second offender.

The second exception applied where a defendant, charged with one
or more felonies in a felony complaint, superior court information or
indictment, pled guilty to one or more of the “six month” misdemeanors
in exchange for a dismissal of the felony charges. In this circumstance,
the authorized term of imprisonment was increased to up to one year.

The experimental existence of “six month” Class A misdemeanors came
to an end on June 30, 1990, when the law reverted back to its current
form.

OCA'’s Report Regarding the Misdemeanor Trial Law

In April 1990, the Office of Court Administration, as directed by the
Legislature, prepared and submitted a lengthy report on the impact of the
Misdemeanor Trial Law.® In addition to compiling statistics regarding the
number and type of dispositions, type and length of sentences, case pro-
cessing time and the number and percentage of trials, the Report pro-
vided OCA’s proposals concerning the continued life of the MTL. OCA’s
report concluded that, while far from perfect, the MTL was a highly ben-
eficial expedient to ease the logjam plaguing our criminal courts.

In the Criminal Court of the City of New York, OCA found that in
1989, the last year it studied, there was, for the first time, a marked de-
crease in the median processing time of misdemeanor cases. Moreover,
OCA reported a significant decrease, over a five-year period, in disposition
time from arraignment to verdict after trial. There was a similar decrease
in the percentage of trials by jury, which was attributed to the increase in
cases being tried non-jury. There was a large increase in the conviction
rate at trial, especially in the non-jury context. Most significantly, the
number of bench trials per week vastly outnumbered jury trials.

OCA also conducted a detailed survey of representatives of the judi-
ciary, district attorneys’ offices, public defenders, private attorneys, and
local bar associations regarding their experience and impressions of the

5 Se forner CPL § 400.14(1) and (4).

6 See, The Inpact of the Msdeneanor Tria Law 1984-1989, H ndings and Reconmenda-
tions, Sate of NewYork, Gfice of Qurt Admnistration, Apxil 1, 1990.
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MTL. According to the OCA report, the majority of those surveyed in the
judicial and prosecutorial branches regarded the MTL “as one of the few
mechanisms which has helped each court to cope with the ongoing trend
of increased filings.”” The administrative judges of the affected jurisdic-
tions uniformly agreed that the MTL played a “crucial role in enabling
them to address the tremendous increase in case intake in their courts.”®
Not surprisingly, the defense bar reported a negative view of the legisla-
tion based on “its philosophical rejection of any restriction of the right
to a jury trial.”®

An overwhelming majority of survey participants suggested that the
list of twelve-month misdemeanors be modified to delete the majority of
these crimes, which, those surveys indicated, were rarely prosecuted.® Ex-
tensive support was also expressed for the reclassification of non-Penal
Law misdemeanors which carry a one-year term of imprisonment to the
second category of “six month misdemeanors.”'* There was also support
to reduce the maximum jail term for first time drunk drivers under V.T.L.
8§ 1192(2) and (3) to no more that six months in order to eliminate jury
trials for these cases.'?

The OCA report noted that notwithstanding the dramatic increases
in the number of pending cases in the latter 1980s, the criminal courts
had managed to dispose of an increasing number of cases within roughly
the same time frames. During this period, although pending case back-
logs had grown, they had not increased as sharply as case intake. “Those
surveyed agreed that without the Misdemeanor Trial Law, trials would be
fewer, pending case backlogs would be larger and case disposition times
would be longer.”®®

Accordingly, OCA strongly recommended that the Misdemeanor Trial
Law be expanded and made permanent. It recommended further that the
list of twelve-month misdemeanors be reviewed to delete those crimes which
are rarely prosecuted, and urged that “legislative consideration” be given
to reclassification of non-Penal Law misdemeanors carrying sentences greater

7 See Report d |-
81d a I-%

9 Id

10 1d

n
12 Id
13
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than six months. OCA proposed that the maximum term of incarcera-
tion for first time violators of VTL § 1192 and 1193 be downgraded to six
months and further proposed that the crimes of Assault in the Third De-
gree and Criminal Possession of a Controlled Substance in the Seventh
Degree be removed from the one-year list except where the defendant had
previously been convicted of those crimes.

* % *

Our informal survey of prosecutorial officials, judges and representa-
tives of the defense bar has detected a mixed reaction to the MTL. Propo-
nents argue that such a measure will increase the number of cases tried in
Criminal Court; indeed, in some boroughs, where jury trials are nearly
impossible to obtain, cases are routinely reduced from Class A misdemeanors
to Class B misdemeanors in order to avoid the requirement of a jury trial.
In all boroughs, the number of jury trials has fallen year after year as the
number of jury trial parts has fallen. Opponents of the MTL contend,
however, that the fundamental importance of the defendant’s right to a
jury trial outweighs any gains in systemic efficiency that revival of the
MTL might produce. Some opponents also argue that some of these mis-
demeanors may, under certain circumstances, constitute serious crimes,
and that a reduction in the maximum sentence for such misdemeanors
would send an inappropriate message that the system takes these crimes
lightly. Given these conflicting considerations and the resulting absence
of a consensus within the Committee, the Committee makes no recom-
mendation concerning revival of the MTL.

CONCLUSION

Today, the most crucial need of the Criminal Court of the City of
New York is to staff the system with an adequate number of judges. The
State Legislature should take up this urgent task in the current session
and enact legislation increasing the number of judges by 23, to a total of
130. This, in the long run, is the best solution to meet the increasing
caseloads in Criminal Court. New York City cannot turn back the clock to
a time when quality of life issues were deemed insoluble or not worthy of
the Criminal Court’s attention. The large number of Criminal Court fil-
ings will remain with us and must be met with sufficient resources so that
trials are a viable part of the system and not an impossibility.

Assuming the political difficulty of enacting such legislation imme-
diately, other short-term solutions are available. The administrative cre-
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ation of additional post-judgment parts presided over by JHOs, and the
use of JHOs to monitor compliance with alternative sentences and the
collection of various payments, would lighten the now-onerous daily cal-
endars in the all-purpose parts and free judges to conduct trials.

The most immediate remedy would be the speedier filling of existing
Criminal Court vacancies and the expansion of post-judgment compli-
ance parts staffed by JHOs. This Committee urges the officials and ad-
ministrators responsible for such actions to expedite their work to imple-
ment these solutions.

Affording trials in one-fifth of one percent of the number of cases
disposed of is not a statistic of which the Criminal Court can be proud.
The clear failure of the system to provide trials to those people accused of
misdemeanors and violations cannot be allowed to continue. We urge
the above solutions so that the Criminal Court can fulfill its proper func-
tion as an institution that dispenses justice to the citizens of the City of
New York.

August 1999
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A Proposal of the National
Conference of Commission-
ers on Uniform State Laws to
Adopt a Proposed Uniform

Computer Information
Transactions Act

The Committee on Copyright and Literary
Property, the Committee on Communications and
Media Law, and the Committee on Entertainment Law

The following is a report on the draft Uniform Computer Information Trans-
action Act (“UCITA”) that was presented this summer to the National Con-
ference of Commissioners on Uniform State laws at its July 1999 meeting.
The National Conference adopted UCITA by a 43-6 vote on July 29. As a
uniform act, it is recommended by the National Conference for enactment by
state legislatures.

INTRODUCTION

The Committees on Copyright and Literary Property, Communications
and Media Law, and Entertainment Law of The Association of the Bar of the
City of New York (the “Committee”) reports on the Draft for Approval of the
Uniform Computer Information Transactions Act (“UCITA”) prepared by the
National Conference of Commissioners of Uniform State Laws (“NCCUSL”).

A. Short History of the Project
UCITA evolved from a project begun several years ago by NCCUSL to
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develop “uniform law treatment of software contracts.”* Working under
the aegis of the committee on Article 2 of the Uniform Commercial
Code(“UCC”) dealing with sales, NCCUSL initially considered a “hub and
spoke” configuration to Article 2 “under which licensing and sales would
be treated as separate chapters of a revised Article 2.”2 Later, “responding
to the obvious convergence in information industries and the increasing
relevance of digital technology,” the project expanded to cover “online
and other forms of information licensing” within a separate Article 2B of
the UCC “dealing with licensing and other transactions involving infor-
mation.”* Its drafters, including representatives from both NCCUSL and
the American Law Institute (“ALI”), stated that Article 2B “provides a
framework for contractual relationships at the center of the information
era.”s

Article 2B evoked a great amount of comment from industry groups,
academics, consumer groups, and others, and went through many lengthy
drafts which made changes in scope and added exclusions of parts of
certain industries. On April 7, 1999, NCCUSL and ALI announced in a
press release that the project would not be continued as Article 2B of the
UCC, but that NCCUSL would instead promulgate a freestanding uni-
form state law entitled UCITA. A draft of UCITA, issued on about June 1,
1999 and labeled “Draft for Approval,” was promulgated at the annual
meeting of NCCUSL on July 23-30, 1999. According to the April 7, 1999
press release, NCCUSL'’s plan is to immediately introduce and enact UCITA
in the 50 states, the District of Columbia, Puerto Rico, and the U.S. Virgin
Islands beginning in the Fall of 1999.

The Reporter states that UCITA is a “contract law statute” applicable
to “computer information transactions” including “commercial agreements
to create, modify, transfer, or distribute: computer software[,] multimedia
interactive products [,] computer data and databases [and] Internet and
online information.”® The Reporter states that UCITA applies “to many

1 PRefaceto Aticle 2B Part 1, Deliberative Rocess. References to sections of Aticle 2B(the
August 1, 1998 draft) wll beindicated by “2B_ ." References to sections of WOTAwWII be

indicaedoy “UOTA __."” Al references to “Section __ " refer to sections of the Qpyright
At

2 1d

3

4 |d

5 Reface to Aticle 2B Introduction

6. Prefatory Note to UOTA Introduction.
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of the most significant transactions in the information age that are for
the most part intangibles.”” UCITA contains sections on scope, forma-
tion and terms, warranties, transfer of interest and rights, breach of con-
tract, financing, repudiation and assurances, and remedies.

B. Summary Of The Committee’s Conclusions

The Committee’s principal concern was whether this proposed uni-
form state law, which would apply to the licensing of many copyrighted
works, conflicts with the policy of promoting the creation of works for
the public good mandated by the Copyright Clause of the Constitution,
Article 1, 88, cl.8, and embodied in the Copyright Act of 1976, 17 U.S.C. §
101 et seq. (“Copyright Act”). The Committee focused on the preemption
doctrine because it is the primary vehicle by which potential conflicts
between state and federal law are evaluated.

The Committee recognizes that the convergence in information in-
dustries, the growth of digital technologies, and the increased use of mass
market licenses create issues that may not be adequately addressed by ex-
isting law. The Committee believes, however, that, in dealing with these
issues, UCITA raises serious questions under copyright law:

1. UCITA includes some provisions that conflict directly with
provisions of the Copyright Act and that may therefore be pre-
empted;

2. UCITA interferes with federal policy that there be a uniform
national copyright law and will create confusion about the le-
gal rules applicable to copyright licensing; and

3. UCITA validates market-wide restrictions on copying and other
uses that copyright law permits.

Il. FEDERAL PREEMPTION

A. Source And Types Of Federal Preemption

Federal preemption of state law has its source in the Supremacy Clause of
the U.S. Constitution.® Under that clause, federal law may preempt state law

7d

8. The Suprenacy Qause provides: “This Gnstitution, and the Laws of the Lhited Sates,
whi ch shall be nade in Rursuance thereof, and all Treaties nade, or which shall be nade,
under the Authority of the Lhited Sates, shall be the suprene Lawof the Land.” US Qnst.,
at. v, d. 1
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in three ways: (1) Congress may expressly preempt state law (“express preemp-
tion”); (2) preemption may be implied when federal law is sufficiently com-
prehensive to make reasonable the inference that Congress left no room
for supplementing state regulation; or (3) a state statute is preempted either
when compliance with both federal and state laws is a physical impossibility
or where state law stands as an obstacle to the accomplishment and ex-
ecution of Congress’s full purposes and objectives (“conflict preemption”).®

Section 301 of the Copyright Act is an example of express preemption.®
Section 301(a) specifies two elements that must be met for federal preemp-
tion: (1) the work must come within the subject matter of copyright specified
in Sections 102 and 103 (the subject matter requirement); and (2) the nature
of the claim asserted must be equivalent to any of the exclusive rights
within the general scope of copyright as specified in Section 106 (the
general scope requirement).!* The statute states that for any work meeting
these two requirements, “no person is entitled to any such right or equivalent
right in any such work under the common law or statutes of any state.”

Under Section 301, courts have held preempted state laws that at-
tempt to protect works that fall within the subject matter of copyright
from conduct that is equivalent to the rights reserved to a copyright owner—
reproduction, distribution, creation of derivative works, public performance—
but that are cast under state law theories such as misappropriation, un-
fair competition, unjust enrichment, contract, and conversion.*? To so
protect works within the subject matter of copyright would allow the
states to “expand the perimeters of copyright protection to their own
liking” and “run directly afoul” of Congress’s purpose to “‘avoid ... vague
borderline areas between State and Federal protection.’”*®

9 HIlshorough Gunty v. Autonated Mdical Lab., Inc., 471 US 707, 713 (1985); Associ &
tion of Anerican Medical olleges v. Quono, 928 F 2d 519, 522 (2d Gr. 1991) (relying on
Darling v. Mbil QI Qrp., 864 F2d 981, 98586 (2d Gr. 1989). See generadly |1 WE Riry,
Qpyright Law and Practice 10931135 (1994) and 1997 Supp. at 220-36.

10. 17 USC 8§ 301 (1976), whi ch Gngress described as one of the “bedrock provisions” of
the Qpyright Act. HR Rep. No. 94-1476 at 129 (1976) (“House Report™).

11. The Second Grcuit has described Section 301 as a “sweepi ng di spl acenent of state law”
Onputer Associaes Int’l, Inc. v. Ata, Inc., 982 F2d 693, 716 (2d Gr.1992), and the
legislative history coffirns that this was Gngress's intention. Huse Report, at 130-3L

12 Seeg, Ntional Beskethall Ass'nv. Mtorda, Inc., 105 F 3d 841, 848-54 (2d Gr. 1997)
(holding that NBA's state |l awcla mof nisappropriation of its gane scores is preenpted); see
dso Il WE Rary, Qopyright Lawand Practice 111526, cd | ecting cases.

13 Harper & FowRblishers, Inc. v. Nation Bterprises, 723 F.2d 195, 200 (2d Gr. 1983)
(quoting Huse Report at 130), rev'd on other grounds, 471 US 539 (1985).
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The preemption inquiry does not end, however, with Congress’s state-
ment of express preemption in Section 301. “We must proceed to deter-
mine whether the challenged state statute is void under the Supremacy
Clause*** and ‘to determine whether, under the circumstances of this
particular case, [the state] law stands as an obstacle to the accomplish-
ment and execution of the full purposes and objectives of Congress.’”1*

B. UCITA’s Approach To Preemption

The predominant approach to preemption in UCITA is “neutrality,”
based on the proposition that preemption is an issue of federal law which
state law should not address.*® Accordingly, although a number of its pro-
visions conflict with federal copyright law,'® UCITA’s text refers explicitly
to preemption only once, stating the general principle that “[a] provision
of this [Act] which is preempted by federal law is unenforceable to the
extent of the preemption.”?’

14 Qldsteinv. Glifornia, 412 US 546, 561(1973) (quoting Hnes v. Davidowtz, 312 US
52, 67 (1941); Gson Inc. v. Mramnax FImQrp., 50 UBRQ 2d 1580 (3d Gr. 1999), rehig
granted, _ F3d_ (3d Gr. 1999 (preenpting Rennsylvania statute that interfered wth
notionpicture distributors’ right under copyright to grant excl usive |icenses for nore than 42
dys); \alt v. Qaid Sftware Ltd, 847 F3d 255, 269 (5th Gr.1988)(Mault’s shrinkwap
license provisions that prohibited all copying forever of any part of prograns hel d preenpted
by the Gpyright Act, which permits an owner of a conputer programto nake certain copi es
(I7USC 8 117), limts the termaf protection (id at § 302, 303), and al | ovs protection only
for vorks of authorship (id a §301(g)); Rodrigue v. Rodrigue, _ USRQRd _ (E DLa 1999)
( preenpting state conmunity property |awon the question of copyright ownership); Aneri-
can Soci ety of nposers, Authors, and Rublishers v. Pataki , 930 F Supp. 873, 878 (SDONY.
1996) (preenpting state statute whose requirenents inpinged upon the right of owners of
perfornming rights to enforce those rights under the Qpyright Act). See Kewanee QI . v.
Becron Grp., 416 US 470, 479 (1974) (applying a thorough anal ysis of constitutiona
preenpti on-ncl udi ng a conparison of the objectives of the patent |aws di scl asure/ excl u-
sive use provi sions and trade secret |aws requi renent of disclosure-and holding that Qiio's
trade secret lawwas not preenpted by the federal patent law 35 USC § 101, & sq)

15. Reporter’s Notes 1 and 2 to W TA 105.

16 Se discussion, irfra, SctionllIB Asnotedinthe Intelectuad Roperty Qverl ay section of
the Freface to Atide 2B “in severa situations, provisions push against expicit federd rues
insofar as reasonably possible.”

17. UOTA 105(a). The drafters have inported concepts anal ogous to preenption by provi d
ingin WTA 105(b) that “[i]f atermof a cotract vidates a fundanental pudic pdicy, the
court nay refuse to enforce the contract, nay enforce the renai nder of the contract wthout the
inpermssible term or so limt the godicaion of the inpermissible termas to avoid ay resut
caotraytophicpdicy, ineechcasg tothe edet thet theinterest inefacenart is dearly au-
vl ghed by a public pdicy agai nst enforcenent of theterm” Se Reporter’s Note 3 to U3 TA 105.
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UCITA’s implementation of its neutrality approach is not consistent.
In some provisions that conflict with copyright law, UCITA’s text obliquely
signals possible preemption by making the provision applicable “to the
extent allowed by other law” or unless “prohibited under other law.”!® In
other provisions discussed below in Section I11.B, UCITA conflicts with
copyright law without any qualifying language in its text.

The Committee believes that it is not sufficient to state that federal
law will resolve any problems of preemption that may arise. State legisla-
tures are obliged by the Supremacy Clause to adopt state laws that do not
conflict with federal law and policy, and that do not, by being largely
silent on preemption, induce business people and their counsel to rely on
state rules that may not be applied to their transactions.

UCITA does sometimes depart from “neutrality” by adopting provi-
sions consistent with federal law, reflecting “a policy of correspondence
of rules in addition to simple recognition that federal law preempts con-
trary state law.”*® In general, however, UCITA does not attempt to make
its provisions consistent with copyright law.

A related concern is that, when courts do address UCITA’s conflicts
with copyright law, they will do so under UCITA 105(b), the “public policy”
section, and not under the principles and precedents of federal preemp-
tion. UCITA 105(b) provides that if a contractual term violates “a funda-
mental public policy,” the court may refuse or limit the requested remedy
“to the extent that the interest in enforcement is clearly outweighed by a
public policy against enforcement of the term.” The Reporter’s Notes in-
crease the likelihood of judicial recourse to UCITA’s public policy rubric.
They take an unduly narrow view of the scope and applicability of federal
preemption under UCITA 105(a)?° and state that courts may use a public
policy balancing test under Section 105(b) to address conflicts with copy-
right law.?

18. WO TA 308, 503(1). Se discussion irfra Sction 1B

19. W TA Peface, Information and Frst Anvendnent; UJTA 503(1)(A and Reporter’'s
Note 3a The Reporter’s Notes to Aticle 2B referring to a federa rue on transfers of non+
excl usi ve licenses, acknowedged that “a [state] default rule vhich ignores this preenptive
proiision creates true trgs for the uvary.” Atide 2B Reface, Intdlectud Roperty Qerlay.

20. Reporter’s Note 2 to WO TA 105(a) (Federal Law Preenption) (citations omtted).
21. Reporter’s Note 3 to WITA 105(b) (Rublic Pdicy Invalidation) provides, in part, as
folovs:

In part because of the transfornati ons caused by digita infornation, nany areas
of piicinfornationpdicy areinflux and supbect to extensive debate. | n severa
i nstances these debates are conducted wthin the donain of copyright or patent
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Such a test, when UCITA conflicts with copyright law, is inappropri-
ate. UCITA 105(b) applies, on its face, only to contractual terms, not to
UCITA’s statutory default and other rules. In addition, under UCITA 105(b),
courts may, but need not, consider federal law and policy, and can limit
enforcement only to the extent such enforcement is “clearly outweighed”
by federal public policy. These standards give insufficient weight to the
Supremacy Clause.

Ill. UCITA INTERFERES WITH FEDERAL POLICY THAT THERE
BE A UNIFORM NATIONAL COPYRIGHT LAW
A. Federal Policy Directs That Copyright Law Be National
In addition to promoting the creation of “writings,” a principal goal
of U.S. copyright law is national uniformity. National uniformity, the
Supreme Court has observed, was “[o]ne of the fundamental purposes
behind the Patent and Copyright Clauses of the Constitution.”?? The Court
has also referred to the Copyright Act’s “express objective of creating na-
tional uniform copyright law by broadly pre-empting state statutory and
common-law copyright regulation.”23
The legislative history of the Copyright Act is clear on this point.
Referring to “the basic constitutional aims of uniformity and the promo-
tion of writing and scholarship,” the House Report on the 1976 Copy-
right Act stated that:

One of the principal purposes behind the copyright clause of

| ans, such as whether copying a copyrighted work for purposes of reverse engi-
neering is an infringenent. This Act does not address these issues of nationa
poicy, but howthey are reso ved nay be instructive to courts in applying this
subsection..... Uder the generd principle insubsection (b), couts... may lookto
federal copyright and patent |aws for gui dance on what types of linitations onthe
rights of owers of infornation ordinarily seemappropriate, recognizing, how
ever, that private parties ordinarily have sound conmercial reasons for contract-
ing for limtations on use and that enforcing private ordering arrangenents in
itself reflects a fundanental public policy enacted throughout the LhiformQm
nercial de and conmon | aw (enphasi s added).

2 Bonito Boats, Inc. v. Thunder Gaft Boats, Inc., 489 US 141, 162 (1989).

2B Qmunity for Geative Non-rMolence v. Reid, 40 US 730, 740 (1989) (referring to
Qpyrigt At §301(8). Selnre Rregrine HBtertannent, Ltd. , 116 Bankr.194, 199 (CD
G, 1990)(Kozinski, J.) (“The federad copyright lave ensure ‘predictability and certainty of
copyright owmership, ‘pronote nationd uniformity’ and ‘avoid the practical difficuties of
determining and enforcing an author’s rights under the differing laws and in the separate
couts of the varioss Sates.”’) (citaions omtted).
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the Constitution, as shown in Madison’s The Federalist, was to
promote national uniformity and to avoid the practical diffi-
culties of determining and enforcing an author’s rights under
the differing laws and in the separate courts of the various States.?

The Report also observed that “national uniformity in copyright protec-
tion is even more essential than it was ... to carry out the constitutional
intent” because “the methods of dissemination of an author’s work are
incomparably broader and faster than they were in 1789.”7%

The Copyright Act of 1976 moved copyright toward greater national
uniformity by eliminating the dual system in place since the Act of 1790,
under which federal copyright regulated published works and state copy-
right regulated unpublished works. As stated in the House Report, this
was a “fundamental and significant change in the present law”:

By substituting a single Federal system for the present anachro-
nistic, uncertain, impractical, and highly complicated dual sys-
tem, the bill would greatly improve the operation of the copy-
right law and would be much more effective in carrying out the
basic constitutional aims of uniformity and the promotion of
writing and scholarship.?®

Section 301 was intended, in the words of the House Report, “to pre-
empt and abolish any rights under the common law or statutes of a State
that are equivalent to copyright and that extend to works coming within
the scope of Federal copyright law.” Moreover, Congress’s declaration of
that aim was

stated in the clearest and most unequivocal language possible,
so as to foreclose any conceivable misinterpretation of its un-
qualified intention that Congress shall act preemptively, and
to avoid the development of any vague borderline areas between
State and Federal protection.?”

Other provisions of copyright law and jurisprudence reflect the policy

24. House Report at 129. Mdison wote in The Federalist wth respect to copyrights and
petents that “[t]he Saes canat separately nake effectud provision for either of the cases.”
Janes Mdison, The Federdist No. 43 at 270-71 (Rossiter ed. 1961).

25. Hbuse Report at 129.
% Id
2l 1d a 10
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of uniform, national copyright standards. To further this policy Con-
gress gave federal courts exclusive jurisdiction in copyright cases?® and
incorporated a national statute of limitations for copyright cases.?® When
necessary to maintain national copyright standards, Congress has im-
posed federal standards even concerning issues normally in the domain
of state law—for example, the Copyright Act’s definition of “children”
for the purpose of its termination of transfers provisions.*

Federal courts have taken a similar approach. The Supreme Court,
citing the need for national uniformity, has mandated a federal defini-
tion of “agency” to determine the existence of an employment relation-
ship for the purpose of copyright’s work made for hire doctrine.?* As stated
by the Ninth Circuit, “We rely on state law to provide the canons of
contractual construction, but only to the extent such rules do not inter-
fere with federal copyright law or policy.”%

B. UCITA Fosters Confusion About Applicable Law

As a comprehensive state law covering the licensing of copyrightable
subject matter, UCITA departs significantly from settled copyright law and
policy. It creates an array of state law rules that parallel, overlap and
sometimes conflict with the provisions of copyright law, and extends the
vague borderline areas between federal and state protection that Con-
gress has expressly sought to avoid. UCITA’s inconsistencies with copy-
right law, and its possible impairment of copyright licensing, are of con-
cern.

UCITA’s formal requirements are an important example. The Copy-

2B See Rchard Anderson Photography v. Brown, 852 F2d 114, 118 (4th Qr.1988) (“Be-
cause of the need for nationd uniformity of copyright law. . . Qngress hes . . . provided for
exclusive federd juisdction over civil actions arising uder the Act.”). Title 28 USC §
1338(a) provides as fdlows: “The district courts shdl have orignd jurisdction of any civil
action arising under any Act of (ngress relating to patents, plant variety protection, copy-
rigts and tradenarks. Such jurisdi ction shal be exclusive of the courts of the states in paterts,
plant variety protection, and copyright cases.”

29. Qpyright Act § 507.

30, Section 203 of the Gyyrigt Act sets forth the termination of transfers provisions. The
definition of “children” isin Section 101 of the Gyyright Act. Se 3 Nmmer On Qopyri ght
§ 11.04A a 11-24

3L Gmunity for Geative Non-Molence v. Reid, 490 US 730, 740 (1989). The Supreme
Qurt cited “Qngress’ paranount goal in revising the 1976 Act of enhancing predictability
and certainty of copyright owership.” Id a 749

2 SOS, Inc. v. Payday, Inc., 88 F2d 1081 (9th Gr.1989).
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right Act provides, without qualification, that any assignment or exclu-
sive license of any copyright right “is not valid” without a “writing” signed
by or on behalf of the owner of the rights conveyed.? Under UCITA,
however, oral copyright transfers and exclusive licenses are enforceable (i)
if they require no or nominal consideration or payment of less than $5,000,
or (ii) if their duration isless than one year, or (iii) if there has been par-
tial performance.* In addition, although there is federal case law suggest-
ing that copyright law’s writing requirement may not be waived,® UCITA
validates oral copyright transfers if the parties have agreed in advance in
a written or electronic record not to require a writing.%

Where UCITA does not dispense altogether with the federal require-
ment of a signed writing, it substitutes the requirement of a “record” and
an “authentication” for the requirement of a “writing” and signature. Its
definition of record, which encompasses “information ... stored in an
electronic or other medium,”®” broadens the traditional concept of “writ-
ing.” Likewise, an authentication under UCITA includes electronic au-
thentications, such as by using symbols, sounds, or encryption.®® UCITA
102(a)(6) expressly states that “a record or authentication may not be
denied legal effect or enforceability because it is in electronic form.”

UCITA’s expanded concept of records and authentications appears to
introduce the very uncertainty that Section 204(a) of the Copyright Act
was intended to avoid. One source of uncertainty is the need for attribu-
tion of electronic authentications, a procedure for determining whether
an authentication is of a particular person.®® The attribution procedure is

3B “Atransfer of copyright owership, other than by operation of law is nat valid unless an
instrunent of conveyance, or a note or nenorandumof the transfer, is inwiting and signed
by the ower of the rights conveyed or such ower’s duly authorized agent.” 17 USC
204a. Seeg, Hfects Assocs, Inc. v. @hen, 908 F2d 555, 556-57 (9th Gr.1990); Eden
Toys, Inc. v. Horelee Whdergarnent @., 697 F2d 27, 36 (2d Gr.1982). A “transfer of
copyright owership’ includes alicense “of any of the exclusive rights conprised in a copy-
rigt, wether oo ot it islintedintineo pace d efect . . . .” I7USC §10L

34. WOTA 201. But see Panfiil off v. Gant Records, Inc., 794 F Supp. 933, 936 (ND Q.
1992) (plaintiff coudnot rely onthe doctrine of equitabl e estoppel and the parties’ conduct
to substitute for the absence of a witing under Section 204(a)). Reporter’s Note 1 to WO TA
201 does refer to the Qpyright Act’s witing requirenent.

3 Eg, Knigherg Int’l Inc. v. Ree, 16 FE 3d 355, 356-7 (9th Gr.1994).

36. W3 TA 201(f).

37. WTA 102(a)(58).

38. W TA 102(a)(6).

3. WTA (3)(5).
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left open by UCITA, creating the possibility of disputes about attribution
and authentication. For example, a binding attribution procedure can be
“established by... agreement, or otherwise adopted by the parties.”* Pre-
sumably an attribution procedure can be adopted by oral agreement or
by conduct, and need not precede the transaction.** Additional uncer-
tainty is created by the requirement in UCITA 214 that the attribution
procedure be “commercial[ly] reasonable.”

For some contracts between “merchants,”*? including exclusive copy-
right licenses, UCITA dispenses entirely with the need for authentication
(i.e., signature) by the party against whom enforcement is sought. If a
“merchant” copyright licensor receives a record in confirmation of the
license, “sufficient against the sender,” and does not object to it within
ten days of receipt, the license is binding on her without her authentica-
tion, provided she receives the confirmatory record “within a reasonable
time” and “has reason to know its contents.”* These imprecise require-
ments for enforceability without authentication can themselves be sources
of uncertainty and dispute.*

Another source of uncertainty and conflict with federal law is UCITA’s
apparent validation of agreements (including copyright transfers) even if
the electronic record evidencing them no longer exists when enforcement
is sought. Reporter’s Note 35 to UCITA 102 states that the definition of
“record” does not require “permanent storage or anything beyond tem-
porary recordation. Fixation can be fleeting ...” Although UCITA 201(a)
states that an agreement is not enforceable “unless ... the party against
whom enforcement is sought authenticated a record ...”, Reporter’s Note
3 to that section states that “[t]here is no requirement that the record be
retained.”

If a writing by the party to be charged does exist when enforcement

40 Id

41, Reporter’s Note 3 to WO TA 214.

42 “Mrchant” is broady defined as a person that (i) "deals ininfornation or infornationa
rigts of the kind” o (ii) has knodedge or skill “pecdiar to the practices or infornation
invaved in the transaction,” or (iii) enploys soneone holding itself out as having such
know edge. Ud TA 102(a) (47).

43. W TA 201(d).

44. Dsputes nay arise, for exanple, not only about whether the confirnatory record was
recei ved wthin a reasonabl e ti ne and whether the reci pient had reason to knowits contents,
but al so about whether the recipient was a “nerchant” wthin the neaning of the statute and
whether the confirnatory record was “sufficient against the sender,” as reguired by WO TA

201(d).
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is sought, UCITA may still conflict with federal law because it purports to
validate an exclusive copyright license even if the writing evidencing it
“omits or incorrectly states a term.”*® As stated in the Reporter’s Note to
this provision, “The required record need not contain all material terms
of the contract or even be designated by the parties as the contract.”#¢
Under this provision, an exclusive copyright license could be valid even if
the writing required by Section 204(a) of the Copyright Act was silent as
to exclusivity.

UCITA’s default rules on the duration of contractual rights and re-
strictions are inconsistent with copyright law and present similar prob-
lems. Copyright law states that the duration of rights licensed or granted
after January 1, 1978 is “for the term of copyright” if the grant does not
specify its duration, subject to earlier termination by the grantor or her
statutory successors during a specified period.*” This right to terminate a
contractual right cannot itself be waived or contracted away. Any con-
tract provision purporting to do so is invalid.*

UCITA, in contrast, provides that if a contract does not specify the
duration of the rights granted, they are “perpetual” for software and in-
formation used in creating certain other works, and “a time reasonable”
for other information.*® No indication is given that these provisions con-
flict with copyright law, except that they are qualified by the phrase “to
the extent allowed by other law.”

UCITA’s default rules on the duration of contractual restrictions also
conflict with federal law. The Constitution requires, and copyright law
enacts, a limited term of protection for works within the subject matter of
copyright. UCITA provides, however, that the right of licensors to enforce
contractual use restrictions on software and some other copyrighted works
is “perpetual” if the license does not specify otherwise.® In the context of
industry-wide standard forms imposed by licensors, this provision autho-

45 Ud TA 201(b).

46. Reporter’s Note 3 to WO TA 201

47. Qpyright Act, 8§ 203. The only exceptiontothis rue are grants rel ating to vorks nade for
hire

48 Qupyrigt Act, 88 203(a)(5), 203(b)(4).

49. UJTA 308. Reporter’s Note 6 to UJTA 308 acknow edges that the perpetual rights
default rue differs fromcomon lav Gonpare P.C FIns CGorp. V. M3A UA Hone M deo,
Imc., 138 F.3d 453, 458 (2d Gr.1998) (statingin dictumthat contract provision vwhich forbids
copyi ng forever nay be preenpt ed).

50. UdTA 308(2).
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rizes the equivalent of perpetual copyright protection.®!

The remedy provisions of UCITA also contain potential conflicts with
copyright law. UCITA 816 prohibits licensors in certain circumstances from
using “electronic self-help” against a breaching licensee after cancelling
the license. These restrictions may be preempted by the Digital Millen-
nium Copyright Act, which prohibits circumvention of technological
copyright protection systems. 17 USC Section 1201.52

UCITA’s statute of limitations—four years or, under certain circum-
stances, five years—conflicts with the Copyright Act’s three-year statute
of limitations.>® In some cases, a litigant’s reliance on UCITA’s limitations
period could have significant unanticipated effects. If, for example, a state
court action brought in the fourth year were dismissed because it was
preempted, the plaintiff would be without a remedy. Because UCITA ap-
plies expressly to licenses of “information,” it is likely to be relied on
more than general statutes of limitations.

These inconsistencies with copyright law illustrate both the need for
uniform national standards and the inadequacy of UCITA’s neutrality ap-
proach to questions of federal preemption. Many transactions structured in
reliance on UCITA’s requirements and default rules may be unenforceable, in
whole or in part. By enacting rules which conflict with copyright law and
acknowledging that some of them may be federally preempted, UCITA
provides insufficient guidance to business people and their counsel. To
the unsophisticated, led to rely on possibly invalid statutory provisions, UCITA’s
neutrality may be a trap. To knowledgeable copyright licensors and licensees,
UCITA creates considerable uncertainty about whether federal or state
rules apply and the extent to which UCITA’s provisions are preempted.>*

This confusion will be compounded by the variations that may creep
into UCITA in each state as localized interests exert their influence on the
legislative process. The result may be separate and divergent statutes, each
with its own unique interpretation. At a time when increasingly inter-
state and international transactions in information require a single set of

5L See discussion irfra Sction IV

52. Reporter’s Note 1to UOTABl6 states that “[t]here nay ... be federa |awissues under the
Qonmuni cations Privacy Act and under the Qopyright Act regarding copyright security de-
vices, but of course this At does not ater federd lawon this natter.”

5 Conpare WJTA 805(a) wth Section 507(h).

54. The uncertainty is conpounded by the fact that sone copyright industries, or parts of
them and certai n transactions are excl uded fromthe scope of UJTA See UJ TA 103(d) and
Reporter’s Note 5 (Excl usi ons).
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rules, enactment of UCITA would move the law in the wrong direction.

Judicial interpretation of UCITA by fifty separate state court systems
will further fragment the law, as state courts become the forum of choice for
cases brought under the statute. UCITA presents state courts with a system of
state-created rules patterned after the rules that apply to the sale of goods,
as well as choice-of-forum provisions that prima facie validate the parties’
choice of state courts.’® Many state courts will inevitably fail to recognize
the preemption problems inherent in UCITA and will therefore adjudi-
cate copyright issues reserved by Congress exclusively to the federal courts.

UCITA’s basis for conferring state court jurisdiction—namely, that
the claims are for breach of contract—is questionable. Federal courts have
been held to have exclusive subject matter jurisdiction over contract claims
when they are in essence copyright claims,’® when they require the con-
struction or interpretation of the Copyright Act,5” or when they entail a
breach of a condition to the exercise of a copyright or involve a claim
that is so material that it would give rise to a right of rescission.%®

55. UdTA 110(a).

5% Berger v. Snon & Shuster, Inc., 631 F Supp. 915 (SDNY. 1986). See also (BS
CGitalogue Partnership v. BSFox, 668 F Supp. 282 (SDONY. 1987) (notion to disniss
copyright infringenent claimarising fromuse of nusical conpositions deni ed because roy-
aty agreenent covering conpositions pertained to past, not future infringenent, and there-
fore “the heart of the controversy” was claimfor unauthorized use beyond the scope of the
agreenent); Schrut v. News Anerica Rublishing, Inc., 123 Msc. 2d 845 474 NY.S 2d 903
(Gv. Q. 1984) (photographer’s breach of contract claimfor use of photo of Fonal d Reagan's
son was “in essence” a clamfor copyright infringenent and was therefore di smssed).

5. T.B Hrns @. v. Hiscu, 339 F2d 823 (2d Gr.1964). See adso Mxey v. RL Byan M.,
Irc, 1988 Qpyright L Dec. 726,281 (SC Q. App. 1988) (breach of contract clamfor
faluwetoregster coyrigt fdlowng pantiff's inbility to recover danages and attorneys’
fees in copyright infringenent action ari ses under Qypyright Act because it requires construc-
tiond the Att); Qristopher v. Gwallo, 662 F 2d 1082 (4th Gr.1981) (reversing dismssa of
clamfor breach of warranty foll owng successful copyright infringenent action against pro-
ducer of play: “Roof of that clamplany reguired the construction of the copyright |ave of
the Uited Satesinorder toestablishthe existence of theinfringenent, for the existence of the
infringenent was necessary to prove the breach of warranty”); BMBA Ltd. Partnership v.
Lincon, 1997 Gpyright L Dec. 27,630 (Ha Dst. Q. App. 1997) (affirned dismssa of
clamfor declaratory relief concerning owership of voice billing systembecause it arises
under copyright law.

B Shoenberg v. Shapol sky Rublishers, Inc., 971 F.2d 926, 932 (2d Gr. 1992). Qxwversely,
clains that are nerely “incidental” to a cl a mseeki ng determinati on of ownership or contrac-
tual rights under acopyright do not “arise under” the Gypyright Act and cannat formthe basis
for federd sugject matter juisdction Id (dtig T.B Hrns @. v. Hiscu, 339 F2d 823 (2d
Gr. 1964), ad Berger v. 9non & Shuster, Inc., 631 F Supp. 915 (SDNY. 1985)).
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UCITA is intended, in part, to address the inadequacy of chattel-
based rules to transactions in information. As the Reporter notes, “[t]his
mismatch of legal rules and the uncertainty of outcome adds complexity
and cost to transactions.”*® However, UCITA, by applying state law rules that
sometimes differ from, and are subject to preemption by, federal copyright
law, is likely to create its own mismatch of legal rules, causing uncertainty
and added transaction costs. The Committee believes that UCITA would
burden the exploitation of copyrighted works and possibly impair the
value of copyrights, raising serious questions under the Supremacy Clause.®°

IV. UCITA'S VALIDATION OF USE RESTRICTIONS THAT CONFLICT WITH
COPYRIGHT LAW RAISES SERIOUS PREEMPTION QUESTIONS

UCITA confers prima facie validity on market-wide use restrictions in
mass market contracts without sufficient qualifications to safeguard the
kinds of use and expression contemplated by the fair use doctrine or copyright
law’s accommodation of First Amendment interests. From the earliest
American copyright decisions (such as Justice Story’s in Folsom v. Marsh)s!
to the present, a fundamental tenet of copyright law has been the fair use
doctrine, with its accommodation of the rights of intellectual property
proprietors and the rights of free expression. Biographers must be able to
use facts available only in private letters; critics must be permitted to de-
scribe works of art, entertainment, or scholarship in the course of produc-
ing informed commentary; journalists must be free to quote from the
writings of persons or entities on whom they are reporting.5?

50. Preface to UOTA The Rreface anal ogi zes to the msnatch of legal rul es vhich gave rise
to the Lhiform Gonmercial Code:

Sxty years ago, Karl Uenellyn argued that it was inportant to devel op a contract |aw
franework for conmercial sal es of nanufactured goods that departed fromlawappli -
cabl e to conmerce i n horses and simil ar chattel s whi ch shaped prior law The rules for
the one (horses) did not adequately apply to the other (nanufactured goods). [ Foot note
omtted] Wile insightful judges mght be able to surnount the difference, L ewellyn
argued, sone night not and, in any event, use of a wong parad gm(horses) yiel ded
uncertainty, conplexity and risk of error when applied to nerchantile goods.

60 See Anerican Soci ety of Gonposers, Authors, and Rublishers v. Pataki , 930 F Supp. 873,
878 (SDONY.199%6) (state statute regulating enforcenent of public perfornance rights held
likely to be preenpted because it “burdens enforcenent and threatens to narginal i ze copy-
rigt itsdf”).

6l 9F Gs. 342 (CCD Mss. 1841).
62. Qpyright lawas a whol e serves the purpose of encouragi ng the producti on of “witings”
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As the Supreme Court reminded us in Feist Publications, Inc. v. Rural
Tel. Serv. Co., copyright law is founded on, not incompatible with, the
encouragement of “others to build freely upon the ideas and information
conveyed by a work . . . This result is neither unfair nor unfortunate. It is
the means by which copyright advances the progress of science and art.”%

The Reporter’s Notes to UCITA and the predecessor Article 2B suggest
that this legislation would not intrude on copyright law because, unlike
the Copyright Act, it merely validates two-party agreements and does not
confer property rights.* However, by validating mass market shrinkwrap
licenses without sufficient safeguards for permissible copying, UCITA confers
rights more akin to property than contract rights and thus facilitates market-
wide restrictions at odds with copyright law. Mass market shrinkwrap li-
censing imposes market-wide restrictions whose uniformity and non-ne-
gotiability give them, in some respects, the same general scope and effect
as state copyright legislation.®® Such licenses operate not simply to affect

by creating a bal ance between the revards given to “authors” and the access al oned to the
public. The Gpyright Act, in this context, works in tandemwth the Frst Anendnent to
permt di ssenmination of, and public access to, infornation. Harper & RowRublishers, Inc. v.
Netion Enterprises, 471 US 539, 558 (1985) (“[T]he Franers intended copyright itself to be
the engine of free expression’). Keeping facts in the public donai n ensures an “uninhibited,
robust, and w de-open” narketpl ace of ideas. NewYork Tines v. Qullivan, 376 US 254, 270
(19%4).

The “linnted Tines” provision of the @pyright Gause a so reflects the bal ance between
protection and the public donain. See Sony Qrrp. v. Lhiversal Gty Sudics, Inc., 464 US
417, 429 (1984). The sane is true of the requirenent of substantial simlarity to prove
infringenent. Seeinfra, noe 72

63 Fest Rbicatios, Inc. v. Rrd Td. Sxv. ., 499 US 340, 350 (1991).

64. Reporter’s Note 2 to U TA 103 states: “* Gonputer infornation transactions’ are agree-
nents. The Act does not deal wth property rights ininfornation.” Smlarly, the Reface to
Aticle 2B Part 2 Bssic Thenes stated: “Acontract defines rights between the parties to the
agreenent , wileaproparty rigt createsrigits against dl theverld.” (emphesisinaigmd).
See dso Po@ Inc. v. Zeidenberg, 86 F 3d 1447, 1454 (7th Gr.199).

6B e eg, Rbert P Mrges, Intellectua Roperty and the Gusts of Gonmercial Bxchange:
A Review Essay, 93 Mch. L Rev. 1570, 1613 (1995) (“Sandard formsoftware |icensing
contracts, by virtue of their very uniformty and the inmutability—n other words, non
negatiabi lity-ef their provisions, have the sane generaity of scope as the state legislation that
isdtenthetarget of federa preenption. Furthernore, these contracts have the sane effect as
offending state legislation whdesa e subversion of an inportant federal paicy.”). As noted
by another conmentator, “permitting the parties to ater intellectua property law wth a
standard-form unsigned ‘shrinkwap license,’ in which even the fiction of ‘agreenent’ is
stretched to the vanishing point, exalts the (standard) formof contract |awover the substance

THE RECORD
800



COPYRI GHT & LI TERARY PROPERTY, COMMUNI CATI ONS
AND MEDI A LAW ENTERTAI NMENT LAW

private transactions. As applied to software, where they are currently in
wide use, mass market shrinkwrap licenses are the end-point of a system which
places the same use restrictions on every transfer of every software diskette or
CD-ROM leaving the publisher’s hands. No transferee can escape them.

The claimed distinction between a choice-based contract system
and a property-based copyright system is also questionable because both
shrinkwrap licensing and the terms of such licenses have become stan-
dard in the mass market software field. Consumers who need word pro-
cessing software, for example, can choose only among substantially the
same non-negotiable use restrictions.® In effect, the use restrictions in
shrinkwrap licenses confer a copyright-like “right against the world.”

The Committee takes no position on whether shrink-wrap licenses
should be enforceable as a general matter, as opposed to shrinkwrap li-
censes with provisions that conflict with copyright law. However, when
UCITA enforces mass market shrinkwrap licenses which prohibit copying
that would otherwise constitute fair use under copyright law, it confers
copyright-like protection that is inconsistent with the goals and objec-
tives of copyright.

UCITA potentially affects the fair use of a wide variety of copyrighted
works. “Computer information,” UCITA’s subject matter, includes fiction,
history, poetry, databases, and any other text “obtained from or through
the use of a computer, or that is in digital or equivalent form capable of
being processed by a computer.”%” For example, text on a CD-ROMS®® could
be shrink-wrapped and sold subject to a license such as this:

Purchaser may not copy any portion of the contents without
Publisher’s written permission except for Purchaser’s sole and
exclusive personal use. Purchaser may not sell, lease, lend or
otherwise transfer possession of this CD without Publisher’s
written permission.

of intellectual property.” Mrk A Lenhey, Beyond Preenption: The Federal Lawand Policy of
Intellectual Rroperty Licensing at 46 (presented at the 1998 Berkel ey Genter Qnference on
Aticle 2B (“UXC2Bpromses to usher inaneraof ‘private legislation,’ inwhich parties wo
aeinapositiontowite contracts canjointly i npose uniformterns that no one can escape.”)

66. Wthout narket alternatives, the right of a purchaser to regject a shrinkwap |icense and
return softvare for a refund under U3 TA 211(b) is effectivel y neani ngl ess.
67. WdTA 102(11).

68. Reporter’s Note 3 to WITA 103 (“Scope”) states that the Act “does not apply to print
industries.” Hwever, as the el ectronic distribution of books, nagazines and newspapers
increases, so wll the inportance of the fair use restrictions facilitated by LOTA
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The first sentence of this license effectively circumvents copyright’s
fair use doctrine® and its requirement of substantial similarity to prove
infringement.” The second sentence circumvents copyright’s first sale doc-
trine.™

Similarly, databases distributed on a CD-ROM or online could be
sold subject to shrinkwrap or click licenses providing that purchasers will
not copy any individual fact in the database.” Like the example given
above, this provision effectively circumvents copyright’s fair use doctrine
and requirement of substantial similarity to prove infringement.”

Under UCITA, all the above contractual use restrictions would be prima
facie valid. UCITA increases the likelihood that providers of information
will seek to impose market-wide use restrictions such as these through
shrinkwrap or click licenses and that the restrictions will be upheld and
enforced by state court judges.

These potentially far-reaching effects are particularly troubling be-

69. The fair use doctrine fosters “the creativity protected by the copyright 1aw and “bal ances
thepidicinterest inthefreeflowaof ideas wththe copyrigt hdder’s interest inthe excl usive
use of his vork.” Vérner Bros. Inc. v. Awrican Broadcasting @., 720 F.2d 231, 242 (2d
Gr.1983). (The court referred specificaly to the parody branch of the fair use doctrine.)

70. Like origndity, the substatia sinmlarity requrenent “[strikes] a ddicae ba axe be
tween the protection to which authors are entitled under an act of Gngress and the freedom
that exists for al aherstocreate their works outsi de the area protected agai nst i nfringenent.”
Sony Grp. v. Lhiversad Gty Sudics, Inc., 464 US 417, 429 (1984).

71. The first sale doctrine is codifiedin Section 109(a) of the Gyyright Act, which provi des
inpertinent part that “the omer of a particular copy or phonorecord lawully nade under
thistitle. . . is etitled wthout the athority of the copyrigt ower, to sdl o aherwse
di spose of the possession of that particular copy or phonorecord.”

The House Report (at 79) states that Section 109(a) “does not nean that conditions on future
di sposi tion of copies or phonorecords, inposed by a contract between their buyer and seller,
woul d be unenf or ceabl e between the parties as a breach of contract.” Thi s statenent indi cates
that at least sone “conditions” on future dispositions, negotiated between buyer and seller,
shoul d not be preenpted. But it nay not support the validity of non-negotiated narket-w de
pronibitions against al future dispositions, particuarly since it was witten before the advert
of shrinkwap |icenses.

72. Though discrete facts are not copyrigntable, U3TAs definition of |icensabl e “i nforna
tion" suggests that discrete facts, as well as compilations of facts, nay be protected W TA
102(37) defines “Infornation” as “data, text, inages, sounds, nask works, or conputer
program includng cdlections or conpilations thereof.” (enphasis added). G. Fest Riica
tios, Inc. v. Rrd Td. Srv. @, 49 US 340 (1991).

73. This Report does not address the proposed | egislation in Gngress deal ing wth dat abases

or take any position regarding any | egal argunent supporting or opposing the validity of such
legdaion Se HR 34 (“Msappropriation of @llections of Infornation’).
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cause the provisions on which they are based do not restate established
law. The Fifth Circuit has invalidated a shrinkwrap license provision which
conflicted with copyright law, as well as state legislation purporting to
validate such contract provisions.” The Second Circuit has indicated in
dictum that even a privately negotiated contractual provision that con-
flicted with copyright law might be subject to federal preemption.”™ Other
courts have invalidated publishers’ or sellers’ use restrictions that were
inconsistent with copyright law.”®

A Veut Qrp v. Qaid Sftvare Ltd., 847 F2d 255 (5th Gr.1983). \aut cla ned that
Quai d' s copyi ng and deconpi | ation of Vault's programto determine howit worked viol ated
the shrinkwap agreenent and the Loui si ana Sof tware Li cense Enf orcenent Act, whi ch aut ho-
rized a perpetual prohibition of any copying or deconpilation (and reverse engineering) of
any portion of a conputer program The Ffth Greuit affirned the district court’s hol dng that
the state statute was preenpted both because it conflicted wth express provisions of the
Qpyright Act and because it “touched upon” areas of federal copyright law Frst, the court
noted that the total prohibition on copying conflicted wth the copying right aloved to an
authorized owner of a copy of a conputer programunder Section 117. In addition, the
perpetual restriction on copying cotflicted wth the limted termof copyright required by the
Qonstitution and the Qpyright Act. FAnally, the prohibition of copying any part of a conputer
program even those parts not protected by copyright, conflicted wth the directives of the
Qnstitution and the Qpyright Act that only “origina works of authorship’ be protected.

B P.C FHins Qrp. v. MGMUA Hone Mdeo Inc., 138 F3d 453, 458 (2d Gr.1998). The
Second Grcuit questioned whether a negotiated contract that extended beyond the copyri ght
reneval period woul d be enforceabl e under federal law The court questioned the district
cout’s conclusion that a grant of “the perpetual and exclusive right to distribute’ a filmvas
“nerely a contract between two private parties’ that did not affect the process by which the
filmwou d fall into the public donain:

€ are not convinced that this analysis g ves sufficient weight to federal copyright law

and the constitutional principlethat agrant of copyright canbe for “linted Tines” only.

Se US Grst. At. |, 88 d.8
76. Judge Learned Hand concl uded under the 1909 Gopyright Act that a recording conpany
and perforner could not rely on legends on record al buns (not then protectible as sound
recordings under copyright) stating that they were “Not Licensed for Radio Broadcast” or
vere “For Non-CGommer ci al Wse on Phonographs in Homes” to prevent their being pl ayed on
therado RCA Mg. Q. v. Witenan, 114 F.2d 86, 89 (2d Gr.1940). He reasoned that the
sane rule applies toawork not protected by copyright as does toawork that is. Id (“[We see
no reason why the sane acts that unconditional ly dedicate the conmon-law copyright in
vorks copyrightabl e under the act, should not do the sane in the case of works not copyri ght -
dde”). Insoruing, Learned Hand relied on Jewel ers’ Mrcantile Agency v. Jewelers’ Rub.
., 155 NY. 241, 254 (1898), which held that a conpiler of adirectory of jevel ers’ nanes
and identifying infornati on could not both nake a general publication of its copyrightable
book and nai ntai n conmon | aw copyri ght through the fiction of alease offered to al coners
whi ch restricted transfer of thebook and use of the infformation init. Qe it pubished the
book general ly, the conpiler possessed only those rights conferred by copyright |aw
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In view of these concerns, the Committee believes that, before ap-
proving UCITA, NCCUSL should consider more fully the following ques-
tion: whether a system of state contract law, that permits licensors to
impose market-wide restrictions on uses safeguarded by copyright law, is
preempted because it “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.”””

CONCLUSION

National uniformity is essential to an effective copyright system.
Uniformity furthers predictability in copyright ownership and transac-
tions, which is especially important in the contemporary economy built
around non-localized dealings in copyright properties. The Committee
believes (i) that UCITA significantly diminishes national uniformity by
establishing state copyright licensing rules that overlap and sometimes
conflict with federal copyright law, and (ii) that revision of the law gov-
erning information transactions, which are increasingly national and
international in scope, is more appropriately undertaken at the federal
level.

Copyright law also seeks “[t]Jo promote the Progress of Science and
useful Arts” through a system of limited protection for original works of
authorship that maintains a balance between what is protected and what
is reserved for the public domain and the creation of future works. The
Committee believes that UCITA may upset this balance by validating mass
market shrinkwrap and click licenses which prohibit fair use and other
conduct permitted by copyright law.

7. Hnes v. Davidowtz, 312 US 52, 67 (1941). See generdly David Nnmer, Hliot Brown
& Gry N Fisching, The Mtanorphosis of Gontract into Expand*, at 22-24 (presented at
the 1998 Berkel ey Genter Qnference on Aticle 2B). Sedso Dwid A Rce, Rublic Gods,
Frivate Qntract and Riblic Rolicy: Federal Preenption of Software License Prohibitions
Agai nst Reverse Engineering, 53 U Att. L Rv. 543 (1992), and Mrges, supra, note 66.
Athough they raise rel ated policy i ssues, we have not consi dered here i nstances of copyri ght
msuse, i.e, were use of a copyright conflicts wth sone other law or policy, such as
atitrig. See, e g, Bobbs-Mrrill @ v. Srass, 210 US 339 (1908) (resale price nainte-
nance); Practice Minagenent Info. Qrp. v. Awerican Md. Ass'n, 121 F 3d 516 (Sth Gr. 1997)
(AW licensed its coding systemon condition that |icensee not license any other coding
systemy; [CBC Gonmuni cations Gorp. v. D3 Tech., Inc., 81 F3d 597, 601 (5th Gr.199)
(dantiff condtionedits copyright license ondefendart’s use of pantiff's equipnent); Laser conb
Awrica, Inc. v. Reynolds, 911 F2d 970, 979 (4th Gr.1990) (plaintiff's license prohibited
licensee and its enpl oyees fromcreating conpeting conputer prograns for 99 years). G.
Buotte v. Thys ., 379 US 29 (1964 (ddigaion to pay royaties in return for use of
pat ented devi ce nay not extend beyond the life of the patent).
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UCITA’s impact on the copyright system raises serious Supremacy Clause
questions that require closer scrutiny.

June 1999

The Committee on Copyright
and Literary Property

David B. Wolf, Chair*
Laura E. Butzel, Secretary

Arlen Michael Appelbaum Anne Kraske
Laura A. Basch Lillian J. Laserson
June Mary Besek+ Stuart D. Levi
Kenneth David Burrows Marjorie P. Lindblom
Mary A. Danzilo+ Karen R. Mayer***
Edward John Davis Kathleen A. Murray
Andrew C. DeVore Michael S. Oberman
M. Linda Dragas Stanley Rothenberg
Mary D. Faucher Taryn V. Shelton
Marci A. Hamilton Charles S. Sims
Hugh Campbell Hansen Elise S. Solomon
Alan J. Hartnick Robert G. Sugarman
Joel L. Hecker Katherine J. Trager
Stephanie A. Jacqueney Roland Leslie Trope***

Ronald S. Kadden**

*Gloria C. Phares (Chair, 1995-98)

**Chair of the Subcommittee on UCITA
*Members of the Subcommittee on UCITA
+ Dissenting from the Report

NOVEMBER / DECEMBER 1999 O VOL 54, NQ 6
805



UNI FORM COMPUTER | NFORMATI ON TRANSACTI ONS ACT

The Committee on
Communications and Media Law

Jan Friedman Constantine, Chair
Dori Ann Hanswirth, Secretary

Ronald A. Adelman Laury M. Frieber
Preeta D. Bansal Martin Garbus
Sandra S. Baron Nancy L. Gillespie

Jacqueline F. Bausch Kevin W. Goering

Joan E. Bertin Lancelot B. Hewitt
Craig A. Bloom Douglas P. Jacobs
Jeffrey H. Blum Adam B. Liptak
Ina R. Bort Elizabeth A. McNamara
Mary Ellen Burns Yvette Miller
Eve B. Burton Emily R. Remes

Devereux Chatillon Mark I. Rotenstreich
Patricia A. Clark Randy L. Shapiro
David S. Cohen John Siegal
Moira A. Crouch Margaret Blair Soyster
Richard Dannay Linda Steinman

Andrew L. Deutsch David G. Trager

Jonathan R. Donnellan Jack M. Weiss
Jon P. Fine Maya Windholz
Christopher A. Fraser Diane L. Zimmerman

Eric M. Freedman

THE RECORD
806



COPYRI GHT & LI TERARY PROPERTY, COMMUNI CATI ONS
AND MEDI A LAW ENTERTAI NMENT LAW

The Committee on Entertainment Law

Victoria G. Traube, Chair
Margaret A. O’Brien, Secretary

Mario Aieta
Karen S. Baseman
Ray Beckerman
Laverne Y. Berry
Ross Charap
Stephen Chesnoff
Patricia Crown
Timonthy DeBaets
James E. Doherty
Laura Franco
Juny E. Francois
Jessica Friedman
Marlene L. Glazer

Steven Robert Gordon

Robert C. Harris
Brad M. Hoylman
Lloyd J. Jassin

John Koegel
Maarten B. Kooij
Christine Lepera
Thomas R. Levy
Carrie A. Mandel

Joseph Mello

Lorine T. Pendleton
Patrick Thierry Perkins

Alfred Perry
Roger Quinland
Sunitha Ramaiah
Conrad M. Rippy
Daniel R. Robbins

Stuart Morton Rosen
Jonathan J. Ross
Karen Hope Yvonne Thompson
Jaime M. Wolf

NOVEMBER / DECEMBER 1999 O VOL 54, NQ 6

807



UNI FORM COMPUTER | NFORMATI ON TRANSACTI ONS ACT

DISSENT

I agree with the Report that certain provisions of UCITA as currently
drafted conflict directly with, and are preempted by, federal copyright
law. | believe, however, that the Report could make a more constructive
contribution if it devoted more time to considering how UCITA and the
copyright law might coexist. Clearly changes need to be made to UCITA.
It is also appropriate at least to consider whether in some areas of conflict
the copyright law should be modified to facilitate electronic contracts
(something that the Report does not address). Electronic commerce in
copyrighted works is here to stay, and both contract law and copyright
law must evolve. Trying to do this through a uniform state law (and pos-
sibly also through federal legislation) seems preferable to allowing courts
and legislatures to make accommodations piecemeal. In short, | believe
that UCITA’s goal is a worthy one (even if its execution may be wanting),
and the substantial effort that went into its drafting deserves a response
in the Report that helps more to advance than to quash the process of
drafting a uniform law to facilitate electronic commerce in copyrighted
works.

More troubling, however, is the broad sweep of some of the Report’s
conclusions, which have implications inadequately explored in the Re-
port. Specifically, | take issue with the Report’s blanket conclusion in Sec-
tion IV that shrinkwrap licenses® with provisions that “conflict” with
copyright law should be unenforceable.

The Report takes a one-sided view of licensing. On the one hand, it
appears to be saying that a copyright owner may be able to agree, in a
shrinkwrap license, to give up rights granted to it by the copyright law,
but on the other hand, that users may not agree to give up privileges
granted to them by the copyright law. The copyright law, however, clearly
gives users the right to bargain away their rights and privileges. See, e.g.,
H.R. Rep. 1476 (94" Cong., 2d Sess.) 79 (1976) (“House Report™) (stating,
in connection with the “first sale doctrine” in section 109(a): “This does
not mean that conditions on future disposition of copies or phono records,
imposed by a contract between their buyer and seller, would be unen-
forceable between the parties as a breach of contract, but it does mean
that they could not be enforced by an action for infringement of copy-
right.”); id. (stating, in connection with a limitation on the scope of the
copyright owner’s exclusive right to control public display of a copy of a

1 | use the term“shrinkwap’ to enfrace online “clickwap’ licenses as well.
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work: “As in cases arising under section 109(a), this does not mean that
contractual restrictions on display between a buyer and seller would be
unenforceable as a matter of contract law.”)?

In my view, the Report cannot reach its broad conclusion concerning
shrinkwrap agreements by dismissing the legislative history with nothing
more than “it may not support the validity of non-negotiated market-
wide prohibitions. . . .” (n. 71) True, as the Report points out, the House
Report was written before the advent of shrinkwrap licenses. But the House
Report was written in the context of many broad, industry-wide stan-
dard-form agreements that differed from shrinkwrap licenses only in that
they were signed.

The Report’s apparent conclusion that shrinkwrap agreements deserve
different treatment under the preemption doctrine than other agreements
overlooks a number of significant points. First, such agreements are not
the equivalent of law, since they bind only parties in privity. Second, the
existence of a shrinkwrap agreement does not preclude the user from seek-
ing different terms from the copyright owner. (While this is the exception
and not the rule, it does happen, in my experience.) Third, many signed
agreements are regularly executed with as little negotiation or opportu-
nity to negotiate their provisions as with shrinkwrap licenses. Fourth,
many signed and negotiated licenses contain the same types of provisions
in derogation of users’ privileges under copyright (in exchange for certain
rights under the contract) that are commonly present in shrinkwrap agree-
ments.

Preemption in the context of copyright licenses raises complicated
issues. They are worthy of a finer, more nuanced analysis than the Report
provides.

The Report has not persuasively articulated a basis for its conclusion
that the copyright law permits no derogation of users’ rights in a shrinkwrap
license. Certainly not all provisions in a shrinkwrap that derogate from
users’ rights and privileges under the copyright law are necessarily valid.
But the same is true of so-called “negotiated” licenses. A provision that
would prohibit redistribution of even a single item of information, for
example, would be problematic in either case. The preemption determina-
tion more appropriately rests on the nature of the restriction in the cir-
cumstances of a particular license. Consider, for example, a shrinkwrap

2. Wen Gngress wanted to precl ude a party fromtransferring rights or privil eges under
copyridt, it ddsoeqdidtly. Se eg, 17 USC section 203(@) (5 (“Termnation of the
grant nay be effected notwthstand ng any agreenent to the contrary. . .”).
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agreement that permits users in academic institutions to license a work at
50% of the license fee charged to commercial users, provided they agree
not to use material from the copyrighted work for commercial purposes.
This may be an entirely reasonable bargain on both sides, and | find
nothing in the Report or the copyright law that justifies the conclusion
that such a transaction is necessarily unenforceable because it is preempted
by copyright.

It is difficult to see how the fundamental goals of the copyright law
will be served by deeming unenforceable all shrinkwrap agreements that
trade off benefits of copyright ownership for a derogation in users’ rights,
regardless of the nature or context. Indeed, the Report’s imbalanced view
of shrinkwrap licenses has the real potential of inhibiting the broad dis-
tribution of information. Shrinkwrap agreements are inherently more ef-
ficient than signed licenses in reaching large numbers of users. If users
cannot be held to restrictions such as those in the example above, the
copyright owner, if it chooses to engage in shrinkwrap licensing, will be
compelled to provide its copyrighted works with rights a particular user
may not need but with a price and other contractual provisions suffi-
cient to compensate it for providing the mandated rights. Or the copy-
right owner may simply choose to forego shrinkwrap licensing and use
only signed agreements. Either result places at risk differential pricing and
other contractual benefits accorded to research, scholarship or other non-
commercial uses, and potentially makes information less accessible to us-
ers.

Even with certain restrictions on users’ privileges under the copyright
law, the flow of information that shrinkwrap licenses permit may en-
hance rather than derogate from the “Progress of Science and useful Arts.”
The extent it does so will depend on the circumstances and the contrac-
tual restrictions at issue in a particular case.

UCITA should not bar a licensee from arguing that specific provi-
sions of a license agreement are unconscionable, illegal, preempted and/
or violative of public policy. But concerns about possible overreaching by
licensors do not justify completely removing from the ambit of UCITA
any shrinkwrap agreement that potentially requires a licensee to give up a
right or privilege under copyright. The Report’s conclusion may have the
benefit of providing certainty, but it jeopardizes a commercial mecha-
nism that has advantages for both licensees and licensors.

I agree with the Report that UCITA requires closer scrutiny. | believe
that the Report’s conclusions concerning the enforceability of shrinkwrap
agreements do as well. A shrinkwrap agreement should not be deemed
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unenforceable merely because a user agrees to yield a privilege it might
otherwise have under copyright. Because the Report concludes otherwise,

I respectfully dissent.

June M. Besek
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A Proposal for Expanded
Expert Disclosure

The Committeee on State Courts
of Superior Jurisdiction

he Committee recommends that expert disclosure in New
York State litigation be expanded to include exchange of
expert reports and to permit depositions of expert witnesses.

BACKGROUND

Prior to 1985, information about expert witnesses and their
opinions was not discoverable in New York,* and New York trials involv-
ing expert testimony were considered “trial[s] by ambush.”? Recognizing
the central role that expert testimony often plays in medical malpractice
and other personal injury actions, the Legislature passed CPLR § 3101(d)(1)
to provide for expert discovery.® The Legislature believed that permitting
the discovery of expert opinions would encourage “prompt settlement by
providing both parties an accurate measure of the strength of their adver-
saries’ case” and would discourage the assertion of unsupportable claims
or defenses because all parties would know that they “w[ould] be required

1. MKnney's 1985 NY. Sess. Laws 3019, 3025.

2 Seven R Qaner, Expert Dsclosure Lhder the (AR NY.L J., Decenber 21, 1994 at 1
(internal citations and quotati on narks omtted).

3 MKnney's 1985 NY. Sess. Laws at 3019, 3025, Mrian E Slber & Mria Hyse Rabar,
Bpert Dsclosre, Rwvisited NY.LJ., Axil 23 198 a 3
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to disclose what, if any, expert evidence w[ould] support their allegations.”*

CPLR § 3101(d)(1) provides that upon request, a party must disclose
the identities of the experts the party intends to call at trial, the qualifica-
tions of each expert, the subject matter of each expert’s testimony, the
substance of facts and opinions on which each expert is expected to tes-
tify, and a summary of the grounds for each expert’s opinion.® In the
medical malpractice context, parties are exempt from having to disclose
their medical experts’ names, but must disclose “the medical schools at-
tended by the [] expert, the expert’s board certifications, areas of special
expertise, jurisdictions of licensure and the locations of internships, resi-
dencies and/or fellowships . . .”® Given today’s availability of databases
and search engines, commentators have pointed out that with this infor-
mation, litigants can determine the identities of their adversaries' medi-
cal experts with relative ease.”

The description of “the substance of facts and opinions on which
each expert is expected to testify” required by CPLR § 3101 is fairly lim-
ited. For example, in Tannenbaum v. Huntington Hosp.,® an action involving
injuries the plaintiff allegedly sustained when he fell out of his hospital
bed, the court held that a summary of a nurse expert’s expected testimony
that “on certain dates . . . the defendant hospital, its nurses and staff
failed to follow procedures and deviated from the acceptable standards of
care to allow [the plaintiff] to fall out of bed,” satisfied the requirements
of CPLR § 3101.° The court ruled that the summary stated in “reasonable
detail the substance and facts and opinions” of the nurse’s testimony,
and that it was not necessary for the summary of the expert’s testimony
“to provide the fundamental factual information upon which [the] expert’s
opinions were made.”1°

4. MKnney's 1985 NY. Sess. Laws at 3025.
5 AR 8 3101(d)(1)(i).
6 Jasopersaud v. Rho, 169 AD2d 184, 188, 572 NY.S2d 700, 703 (2d Dep't 1991).

7. Mrian E Slber &Mria Hyse Rabar, Expert Dsclosure, Rwvisited NY.LJ., Axil 23 1998
at 3; Nathan L. Denbin & Edward J. Yun, Mdical Expert Wtness Dsclosure Lhder the
(LR An Anachronism NY.L.J., Decenber 1, 1997 at 1.

8 ldetify cout of decision NY.LJ , Jue 2, 1997 a 34

9 Id e Mrian E Slber & Mria Hyse Rabar, Bxpert Dsclosure, Rvisited NY.LJ., Aril
23 198 a 3

10 Tannenbaum NY.L.J., June 2, 1997 & 34; accord Kyger v. Arved, Inc., 176 AD2d
700, 700-01, 574 NY.S2d 790, 791 (2d Dep't 1991), Rennucci v. Mercy Hospital , 124
AD2d 796, 508 NY.S2d 518, 519 (2d Dep't 1986).
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Even on those occasions where courts have found the summary of an
expert’s expected disclosure to be insufficient, the courts generally have
permitted the proponent of the testimony to supplement the summary
and have not usually precluded the testimony at trial.'!

In general, all other expert discovery, including depositions, is only
available by court order upon a showing of “special circumstances.”? A
party’s mere desire to depose another party’s expert for preparation of the
case is insufficient.® The most common type of “special circumstance”
courts have found to justify the deposition of an expert is the destruction
or loss of the evidence upon which the expert based his or her opinion.*
Courts have also found “special circumstances” to be satisfied under other
limited factual scenarios.®®

Given the limitations of expert discovery under CPLR § 3101(d)(1),
commentators have argued that “the lofty goals of the Legislature in en-
acting [this statute] have not been realized” and that it “may be time to
seriously consider the viability of expert depositions. . .”*® We agree and
consequently propose to expand expert discovery as set forth below.

PROPOSAL
The Committee proposes that CPLR 3101 be amended to require exchange
of detailed expert reports and to allow parties to depose their adversaries’

11 See Qanv. Dugan, _ AD2d __, 681 NY.S2d 408, 409 (3rd Dep't 1998); CGuratola
v. Saten Island Mdical Goup, 243 AD2d 673, 664 NY.S2d 570, 571 (3rd Dep't 1997).

12 AR § 310K(d)(D(iii). For actions invaving nedical, denta or podatric nal practice,
AR 3101(d)(D(ii) provides a procedure for parties to nake their experts available for
deposi tions va utarily.

13 See, eg., 232 Boadvay Qorp. v. New York Prop. Ins. Lhderwring Assn., 171 AD2d
861, 567 NY.S2d 790 (2d Dep't. 1991); Brooks v. Gty of NewYork, 178 Msc.2d 104, 104-

05 678 NY.S2d 479, 480 (Sup. G., NY. Qy. 1998); Seven R Caner, Expert Dsclosure
Uhder the (LR NY.L J., Decenter 21, 1994, at 1

14 Se Seven R Ganer, Expert Dsclosure Uhder the LR NY.L.J., Decenber 21, 1994,
a1 Rosariov. General Mtors Gorp., 148 AD2d 108, 543 NY.S2d 974 (1st Dep't 1989).

15 See Missachusetts Bay Ins. @. v. Samm 237 AD2d 145, 654 NY.S2d 752, 753 (1st
Dep't 1997) (findngthat the “appel lants’ conpletion of their depositions of al of respondent’s
experts and refusal to ansver certain interrogatories as inproper attenpts to obtain expert
d scovery constitute specia circunstances . . . justifying the court’s directive to pernmit each
side to depose the ather’s experts vho wil be testifying a trid”); Mead v. Benjamin, 201
AD2d 79, 796-97, 607 NY.S2d 472, 473-74 (3rd Dep't 1994).

16. Mrian E Jlber & Mria Hyse Ribar, Expert Dsclosre, Rwvisited, NY.LJ., Axil 23
1998 at 3.
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expert witnesses. We recommend that CPLR 3101(d) be amended as fol-
lows:

(i) Upon request, each party shall identify each person whom
the party expects to call as an expert witness at trial and shall
supply a written report prepared and signed by the witness. The
report shall contain a complete statement of all opinions to be
expressed and the basis and reasons therefor, the data or other
information considered by the witness in forming the opin-
ions, any exhibits to be used as a summary of or support for the
opinions, and the qualifications of the witness.

(ii) Unless the court otherwise orders, an expert whose report is
required to be furnished pursuant to subsection (i) may be de-
posed as to the opinion stated therein at a time and place as
provided by this article. Unless otherwise ordered by the court,
the party taking the deposition shall pay the expert a reason-
able fee for the appearance, to be determined by the court if
the parties and the expert cannot agree on the amount there-
for. The fee for the witness’ preparation for the deposition shall,
however, be paid by the proponent of the witness, unless oth-
erwise ordered by the court.

(iii) No party may file its note of issue and certificate of readi-
ness within sixty days after supplying its expert’s report pursu-
ant to subsection (i) thereof. Failure to comply with this sub-
section shall constitute a ground for vacating the note of issue
and certificate of readiness.

(iv) A party may supply disclosure of the expected testimony of
an expert witness pursuant to this section after the filing of a
note of issue and certificate of readiness only by court order
upon good cause shown or by stipulation of all parties.

(v) A party shall be precluded from introducing expert testi-
mony at trial that has not been disclosed pursuant to the terms
of this section.

BENEFITS OF EXPANDED EXPERT DISCLOSURE

The adoption of these amendments would bring New York into con-
formity not only with federal practice, but also with that of many states,
including neighboring New Jersey, which allow interrogatories and depo-
sition discovery of expert witnesses to be called at trial. Indeed, the limita-
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tions on expert discovery imposed by current New York practice are
counterintuitive, when viewed in the context of “the purpose and spirit
of the discovery practice, namely the pre-trial opportunity of litigants to
explore every avenue of inquiry in their search for the relevant facts and
circumstances. . ..”'” The current practice serves to subvert one of the main
purposes of discovery, which is to “make a trial less a game of blind man's
buff [sic] and more a fair contest with the basic issues and facts disclosed
to the fullest practicable extent.”®

Expanded expert discovery, as proposed, has distinct advantages, both
before trial and during the trial itself. In the pre-trial stage, a party’s op-
portunity to discover the facts and basis of his adversary’s expert opinion,
and to depose that expert, will result in less motion practice relating to
further discovery. This obviously will serve to save the parties time and
money, as well as conserve judicial resources. Litigants will be given the
pre-trial opportunity to explore every avenue of inquiry in the search for
relevant facts and circumstances. At the conclusion of discovery, parties
will be better able to utilize motions for summary judgment, or be in an
optimal position to effect a settlement. Expanded expert discovery before
an action is placed on the trial calendar may help eliminate the all too
common problem of parties’ waiting until jury selection to seriously con-
sider the settlement of an action. Finally, the ability of a party to demand
expert disclosure will lessen the practice of retaining an expert on the eve
of trial.

The advantages of pre-trial expert disclosure then carry over into the
trial stage. Such disclosure will serve to narrow the issues to be tried and
eliminate surprise, which are the normal aims of discovery in general. The
main benefit at trial would be a party’s ability to effectively cross-examine
an expert witness, since such an examination requires advance prepara-
tion. The only substitute for the discovery of an expert’s background and
the basis for his or her opinions is often “lengthy—and often frivolous—
cross examination during trial.”*® Likewise, an effective rebuttal also re-
quires advance knowledge of an adversary's line of testimony, which would
be made known during pre-trial expert discovery.

The need for pre-trial expert witness disclosure is crucial not only in
complex litigation, such as antitrust or products liability matters where

17. New Jersey Qourt Rule 4:10-2, Gonment 1. 1.
18 lhited Sates v. Rroctor & Gnle @., 356 US 677, 682 (1958).

19. Gllifornia Law Revi ew Gnmassi on, O scovery in Emnent Donai n Proceedi ngs 707-710
(January 1963).
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expert testimony is often the crux of the case, but also in less complex
matters, where only one or two experts testify. These may include cases
involving medical, legal, architectural or other professional malpractice,
where a lay jury requires the assistance of expert testimony in determin-
ing whether negligence occurred.

ARGUMENTS AGAINST EXPANDED EXPERT DISCLOSURE

Several arguments against expanding expert disclosure can be expected.
The most significant of these is probably the concern that expert deposi-
tions will add to the time and expense of a litigation process that is al-
ready criticized as too time-consuming and expensive. While the costs of
litigating certain cases will undoubtedly increase with expert depositions,
we believe the overall increases in efficiency resulting from expanded dis-
closure will outweigh those increased costs. Earlier settlement, improved
summary judgment practice, and increased fairness and predictability at
trial can be expected to save parties time and money. Also, the availability
of expert depositions does not mean they will be employed in every case.
The experience in federal court and jurisdictions that already permit ex-
pert depositions suggest that decisions to depose experts are usually ratio-
nally based on the seriousness of the case and the significance of the
proposed testimony. With the exchange of expert reports containing more
detail than the current § 3101(d) disclosures, litigants will be able to make
informed decisions as to whether to depose their adversaries’ experts.

A related concern is that a party with greater financial resources would
be able to take advantage of a less well-funded adversary. The wealthier
party could afford to take more expert depositions than the other party
and would put the other party to the expense of defending those deposi-
tions and paying for their experts’ time spent preparing to testify. While
this too may sometimes present a problem, we expect decisions to depose
experts to be generally reasonable, economic decisions, with large, well-
funded litigants likely to attempt to keep their expenses to a minimum.
Where expert depositions appear to be abused by a party, the aggrieved
party can seek a protective order from the court.

There may also be concerns about the greater burden that deposi-
tions will impose on expert witnesses. However, “professional” expert wit-
nesses will probably welcome additional work. Also, it is far easier to ac-
commodate a busy expert when scheduling a deposition—which may supply
the information needed to avoid a trial—than when scheduling the expert’s
appearance at trial.
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Finally, the proposed expansion of expert discovery would for the
first time require the identification of expert witnesses in medical, dental
and podiatric malpractice actions. This raises the traditional concern that
physicians may be not willing to serve as experts in malpractice litigation
if their identities were disclosed. However, even if that concern is still
valid despite physicians’ obviously greater willingness to testify, in actual
practice the identities of malpractice experts already are often discerned
based on disclosure of their qualifications.

CONCLUSION

It is the Committee’s belief that expanding expert disclosure to include
exchange of expert reports and to permit depositions of expert witnesses
will (a) enable counsel to cross-examine expert witnesses effectively, thereby
narrowing the issues raised and the time necessary for trial; (b) discourage
the practice of retaining an expert on the eve of trial, thereby improving
case preparation, efficiency and raising the general level of trial practice
in New York; (c) provide the information necessary to challenge the in-
troduction of expert testimony where appropriate; (d) facilitate more in-
formed summary judgment practice, and (e) provide increased informa-
tion and incentives to settle cases earlier in the litigation process.

June 1999
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A Selective Bibliography
Law Practice Management

for the Solo Practioner and
the Smaller Law Firm

Ronald I. Mirvis

PLEASE NOTE: Owing to the rapidity of changes in computer
technology (hardware and software), articles focused primarily
on office productivity tools were not included.

Periodicals
Barton, David T. and Burns C. Christine. Temporary/leased employees—
can they solve your temporary crisis? 34 Ariz. Att’y 16 (1998).

Bower, Ward. 10 keys to success for the small law firm. 42 Prac. Law. 39
(1996).

Bower, Ward. Law firm economics and professionalism. 100 Dick. L. Rev.
515 (1996).

Camerlengo, George F. and Johnson, C. Judith. Keeping up with the big
guys: management tips for the small firm (with forms). 44 Prac. Law. 29
(1998).

Canter, Rachelle J. No way out? Wrong! You can beat the career mistakes
that box you in. 24 Law Prac. Mgmt. 57 (1998).

* Not inthe Association's cdlection
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Chanen, lJill Schachner. Finding a pinch hitter. 84 ABA J. 90 (1997).

Chanen, Jill Schachner. Law in the family: successful parent-child part-
nerships rely on rising above family dynamics. 83 ABA J. 86 (1997).

Chanen, Jill Schachner. Turning game plans into reality. 83 ABA J. 84
(1997).

Chanen, Jill Schachner. When home is where the office is: lawyers who
give up commuting must overcome negative image perceptions. 82 ABA
J. 83 (1996).

Clark, Norman K. Telecommuting: fad or the future. 38 N.H. B. J. 46 (1997).

Cotterman, James D. Staying afloat: effective cash flow strategies. 32 Trial
48 (1996).

Dailing, Joseph A. Managing your time, your practice, and your life. 84
1. B. J. 155 (1996).

*Davis, F. Leary. Back to the future: the buyer’s market and the need for
law firm leadership, creativity and innovation. 16 Campbell L. Rev. 147
(1994).

Forsyth, Stuart A. Good client relations—the key to success. 34 Ariz. Att’y
20 (1998).

Garwin, Arthur. At the sound of the beep...an unattended office may
leave ethics problems at lawyer’s doorstep. 82 ABA J. 78 (1996).

Garwin, Arthur. Getting in over your head: too many clients and too
little expertise can signal big trouble. 82 ABA J. 118 (1996).

Gober, Gary. The small-office lawyer: who will survive the 1990s? 31 Trial
54 (1995).

Hanson, Lin. Beyond the client newsletter. 85 Ill. B. J. 443 (1997).

Harrison, Al. Enjoying the benefits of computer technology. 60 Tex. B. J.
52 (1997).

Hernandez, Robert LeRoux. Scheduling and e-mail. 34 Trial 44 (1998).

Hurley, John J. In search of the new paradigm: total quality management
in the law firm—a case study. 43 Emory L. J. 521 (1994).

Hutto, Gary W. Practicing law with customer service. 24 Law Prac. Mgmt.
46 (1998).

lezzi, John G. Reaping the benefits of keeping time. 33 Trial 50 (1997).
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Jordan, Carole and Krocheski, James. Evaluating and managing costs: trim-
ming fat from small firms. 30 Trial 32 (1994).

Kandyba, Mary Louise. On your own: do you have what it takes? 32 Trial
38 (1996).

Kaufman, Monty. Outsourcing your support needs. 40 Prac. Law. 35 (1994).

Keeva, Steven. Keeping in front of the future: embracing change may be
key to survival for the profession. 84 ABA J. 81 (1998).

Kelly, F. Dublin and Laskoff, Bob. Creating a supportive law office family.
34 Trial 44 (1998).

Lau, Edward C.Y. Taking control of your practice. 34 Trial 41 (1998).

Law practice management: keeping an eye on the bottom line. 35 Ariz.
Att’y 18 (May 1999).

LeRoux-Hernandez, Robert. Using the computer to level the playing field.
34 Trial 34 (1998).

Magness, Michael L. Managing associates and legal assistants. 40 Prac.
Law. 25 (1994).

*Margolis, Kenneth R. Responding to the value imperative: learning to
create value in the attorney-client relationship. 5 Clinical L. Rev. 117
(1998).

Marshall, Gail Starling. Home alone: practicing law with the curtilage. 24
Law Prac. Mgmt. 26 (1998).

*McErlean, William M. and Teplinsky, Howard L. Training an associate:
garbage in, garbage out. 24 Litigation 52 (1998).

Meunier, Richard E. Using temporary personnel in document intensive
litigation. 7 Prac. Litigator 15 (1996).

Moreno, Donna. How to work with a public relations professional. 27
Colo. Law. 60 (1998).

Musselman, Francis H. Developing a client-oriented law practice. 69 NYS
B. J. 20 (1997).

Muth, R. Timothy. Electronic disaster planning for law firms. 70 Wis.
Law. 25 (1997).

Neitlich, Merry. Complete satisfaction: can client surveys walk you through
the extra mile to provide it? 24 Law Prac. Mgmt. 51 (1998).
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Nerison, Rebecca M. The depressing nature of the law. Is law hazardous to
your health? 6 Nev. Law. 20 (1998).

Newberry, Jon. Working the percentages: by learning how to divide time
between practicing law and managing a practice, any lawyer can im-
prove the chances for becoming a success. 82 ABA J. 62 (1996).

Newberry, Jon. Capturing those billable hours. 82 ABA J. 66 (1996).
Olson, Alan R. Compensating managing partners. 70 NYS B. J. 47 (1998).

Overman, William H. and McCormick, William A. Setting up a law prac-
tice. 42 Prac. Law. 35 (1996).

Piersall, Joanne R. To move or not to move? 34 Trial 57 (1998).

Pesoli, Christina. Best kept secrets to keeping your clients happy. 61 Tex.
B. J. 1002 (1998).

Pillersdorf, Gary B. How the ‘little guys’ can compete. 32 Trial 36 (1996).

Poll, Edward. The business of practice: 33 tips to help lawyers keep their
pockets full. 68 Fla. B. J. 71 (1994).

Ravdin, Linda J. How to have a successful law practice and a life—61 ideas.
41 Advoc. 8 (1998).

Reed, Richard C. Lawyers as administrators. 70 NYS B. J. 45 (1998).

Ricci, Irene M. Client trust funds: how to avoid ethical problems. 11 Geo.
J. Legal Ethics 187 (1998).

Ricker, Darlene. On your own. 80 ABA J. 62 (1994).
Saladoff, Susan Vogel. Tips for going out on your own. 42 Prac. Law. 19 (1996).
Samuels, M. Dee. Practicing law and making money. 40 Prac. Law. 15 (1994).

Schloessman, Kathryn S. and Link, Robert N., Jr. Important issues for law
firms leasing space today. 26 Colo. Law. 107 (1997).

Schratz, James P. and Brown, Susan R. How to avoid fee disputes. 6 Prac.
Litigator 85 (1995).

Segall, Harold A. How to keep improving a highly successful law firm. 40
Prac. Law. 15 (1994).

Segall, Harold A. Seventeen suggestions for improving communications
with clients and colleagues. 40 Prac. Law. 31 (1994).

Siegneur, Ronald L. Management reporting for law firms. 23 Colo. Law.
1255 (1994).
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Skupsky, Donald S. Records retention programs for law firms. 32 Trial 52
(1996).

Small firms: honing the winning edge. 30 Trial 40 (1994).

Smith, Christopher E. When a good partner goes bad: how to survive this
unnatural disaster. 43 La. B. J. 461 (1996).

Smith, Roger F. TQM?...or old fashioned excellence in management? 49
Wash. St. B. News 19 (1995).

Strutin, Kennard R. Support staff as a marketing tool. 44 Prac. Law. 19
(1998).

Tarlton, Merrilyn Astin. Business or profession: for smart lawyers, it has
to be both. 24 Law Prac. Mgmt. 40 (1998).

Thar, Anne E. The high price of putting things off. 85 Ill. B. J. 385 (1997).

Trilling, Frederick L. The strategic application of business methods to the
practice of the law. 38 Washburn L. J. 13 (1998).

Walthall, Howard P., Sr. What do you mean “we” kemo sabe? Partnership
law and client responsibilities of office sharing attorneys. 28 Cumberland
L. Rev. 601 (1997).

Williams, Fred I. The law office as indicator and amplifier of professional
status. 1996 J. Disp. Resol. 131 (1996).

Yegge, Robert B. 13 ‘don’ts’ of law practice management. 30 Trial 24 (1994).

BOOKS

Dimitriou, Dimitrios. Law office staff manual for solos and small law firms.
Chicago: American Bar Association Section of Law Practice Manage-
ment, 1995.

Herman, Eric W. and Brashear, Sally S. The administrator’s guide to qual-
ity initiatives in the law firm. Association of Legal Administrators, 1995.

Long, Judy A. Law office procedures: a practical guide. Eagan, MN: West,
1997.

Perritt, Henry H., Jr. How to practice law with computers. New York: Prac-
tising Law Institute, 1998.

Roper, Brent D. Using computers in the law office. St. Paul:MN, West, 1996.

Snyder, Theda C. Running a law practice on a shoestring. Chicago: American
Bar Association Section of Law Practice Management, 1997.
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Thornlow, Carolyn, ed. The ABA guide to professional managers in the
law office. Chicago: American Bar Association Section of Law Practice
Management, 1996.

INTERNET

CAVEAT: The Internet is a dynamic, fluid, and unregulated information
mediom. Caution must be exercised when assessing a web site’s factual
reliability and currentness.

The Law Practice Management Page (visited Sept. 9, 1999) <http://
www.weilandco.com/manage.html>.

Get Ahead. ABA Law Practice Management Section (visited Sept. 9, 1999)
<http://www.abanet.org/lpm>.
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